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STANDARD INTERPRETATION GUIDELINE 2020-28

INCOME TAX ACT 2015 - BUDGET AMENDMENTS 2020-2021

This Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Service’s (“FRCS”)
policy and operational practice in relation to 2020-2021 budget amendments made to the Income Tax
Act 2015.

It is issued with the authority of the Chief Executive Officer (“CEQ”) of FRCS.

Legislative references in this SIG are to the Income Tax Act 2015 (ITA), unless otherwise stated.
This SIG comes into effect from 1 August 2020, except for amended provisions relating to FNPF

employer additional contributions which is deemed to have come into effect from 1 April 2020. This
SIG may be reviewed in the event of any relevant legislative amendments.
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PURPOSE

1. The purpose of this SIG is to provide CEQ’s interpretation on application of legislative
amendments made to the Income Tax Act 2015%, in the National budget 2020-2021.

2. The amendment has been effected through Act No. 14 of National Budget 2020-2021 which is
attached as Appendix hereto.

INTRODUCTION

3. The National budget 2020-2021 has brought about a number of amendments to the Income Tax
Act 2015. The changes include:

a) amending definitions of capital asset, permanent establishment;

b) deleting certain provisions relating to permanent establishment to align with
international taxation rules;

c) reducing ECAL (Environment and Climate Adaptation Levy) component of SRT (Social
Responsibility Tax) from 10% to 5%;

d) removing non-resident withholding tax on certain payments;

e) extending debt forgiven deduction until 315 December 2021;

f)  allowing fringe benefits tax as deductible expenditure;

g) extending FNPF deduction to voluntary contribution;

h) amending rules relating to depreciation upon sale of depreciable assets;

i) amending thin capitalization rule to allow higher debt over equity ratio;

j)  allowing CGT exemption up to FID $30,000;

k) extending corporate re-organisation rules to transfer assets from individual to corporate;
and

I)  making permanent advance tax rules introduced in COVID-19 Response Budget.

4, In this SIG, any reference to ‘Minister’ is a reference to Minister responsible for Finance.

5. The examples used throughout this SIG are merely illustrative. They do not cover the infinite
number of factual scenarios that may arise. The relevant legislative provisions must be
considered and applied to each case on its particular facts. That is, conclusions should not be
drawn by determining whether the facts of a particulars case may be analogous with particular
examples, but rather on the basis of applying the correct tests established by the law.

6. The full text of the legislative provisions is contained in the Appendix.

LEGISLATIVE ANALYSIS

Rules relating to depreciable asset and its disposal (Section 2 and 34)
Depreciable asset to be regarded as a capital asset (section 2)

7.

The term capital asset holds significance for the purpose of assessing capital gains tax on
disposal of a capital asset.

Section 2 - capital asset definition provides an exhaustive list of assets to be regarded as capital
asset, whether it is situated in Fiji or elsewhere.

! Act No.14 of 2020
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9.

10.

11.

12.

13.

14.

Assets listed under capital assets are as below —

a) real prorty, a structural improvement to real property, an interest in real property or an

interest in a structural improvement to real property, and includes the follawing
i. a lease of real property;
ii. a lease of a structural improvement to real propeaty;
iii. an exploration, prospecting, development or similar right relating to real property;
iv. information relating to a right referred to in subparagraph (iii);
b) a ship or boat;
c) a yacht;
d) a membership interest in a company, security or dihancial asset;
e) an intangible asset;
f) an interest in a partnership or trust;
g) an airplane, helicopter or other aircraft;
h) an option, right or other interest in an asset referred to in the foregoing paragraphs,

Prior to National Budget 2020-2021, the definition of capital assets provided three exceptions
to the list of capital assets, that is (a) trading stock, (b) depreciable assetnd (c) business
intangibles.

It meant that the above three category of asset will not be regarded as capital asset and capital
gains tax will not apply on disposal of these assets. In these cases, normal income tax rules
would apply.

In the National budget 2020-2021, definition of capital asset has been amended to delete
‘depreciable asset’ from the exclusion list.

Effect of this amendment is that depreciable asset will now be regarded as a capital asset and
gains on disposal of depreciable asset shall be subject to capital gains tax.

With effect from 1°t August 2020, if depreciation is claimed on any of the assets listed under
para 9, gains made on disposal of such assets shall be subject to capital gains tax.

Depreciable assets are defined as below under the ITA-

any tangible personal property or structural improvement to real propertytthat
a) has a usefllife exceeding one year;
b) is likely to lose value as a result of normal wear and tear, or obsolescence; and
c) is used wholly or partly to derive income included in gross income;

Depreciable asset meaning is confined to a tangible personal property and structural
improvements to real property that meet the 3 conditions set as above. The real property itself
(i.e. the land) is not a depreciable asset as it does not have a limited useful life.

Example - CGT application on sale of depreciable asset

ABC Ltd. is in the business of providing IT solutions and services. It has 2 offices, 1 each in Suva
and Nadi. It plans to dispose of the Nadi office consisting of land and building worth $1.5 million,
value of land being $1 million and that of building $50,000. ABC Ltd. has been claiming
depreciation on buildings since 2010. ABC Ltd. is hoping to enter into a sale and purchase

2 Section 2 of Income Tax Act, 2015
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agreement with the buyer on 15" August 2020. What will be the tax treatment on disposal of
properties?

CEOQ’s position:

ABC Ltd.’s Nadi office comprises of real property — land and building. Building is a depreciable
asset on which depreciation was claimed since 2010. Effective 1 August 2020, buildings will be
considered as a capital asset (as depreciation has been claimed on building) and shall be subject
to capital gains tax. Therefore, in this case, both land and building shall be assessed at capital
gains tax at 10% on the amount of gains made.

Depreciation rules under section 34 may also apply, as discussed herein below.

Tax Treatmenon disposal of depreciable asset (section 34)
15. Section 34 of the Act relates to tax treatment relating to disposal of depreciable asset when a
person disposes of a depreciable asset during a tax year.

16. Inthe National Budget 2020-2021, section 34(1) was amended to address issues when a person
disposes of depreciable asset in a tax year. Such a person is not allowed depreciation deduction
in that year and the tax treatment on the excess amount is calculated as below-

Disposal of Asset Tax treatment

When there is an excess amount Deduction allowed to the extent of
between consideration of disposal of total amount of depreciation deduction
asset and WDV of the asset; and previously allowed on that asset.
(Consideration — WDV of asset)
To include the excess in gross income of
the person for that year.

When there is an excess amount Excess will be subject to CGT. Will not
between consideration of disposal of form part of total income

asset minus cost of the asset;

(in case of a capital asset); or

(Consideration — cost of asset)

When there is an excess amount Excess amount allowed as deduction in
between WDV of the asset minus the that year.

consideration for the asset

(WDV - Consideration)

17. Subsection (2) and (3) of section 34 have been amended to aligh with changes made to
subsection (1) above.
18. Amendments to section 34 of the Act allows the benefit of the gain made from the sale of a

capital asset where the consideration is more than the cost price, to not form part of total income;
instead it will be subject to capital gains tax at the rate of 10%.
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Example 2; Sale of depreciable asset.

ABC Ltd. plans to dispose of its assets namely a) Building and b) Furniture. It’s tax year is from January
to December. The Building was completed on 01.01.2017 at a total cost of $50,000. Furniture was
bought on the same day at a cost of $40,000. ABC Ltd. intends to sell the Building and Furniture in
September 2020 at $60,000 and $15,000 respectively-

What will be tax treatment on the gains/loss made on sale of the asset and corresponding depreciation
impact.

CEQ’s position:
Tax treatment on sale of depreciable asset is computed as below:

Name of Cost of Asset Depreciation =~ WDV on date of sale Intended

Asset Amount (Cost minus Consideration of
depreciation) the Asset

Building $50,000 $3,750* $46,250 $60,000

Furniture $40,000 $15,000** $25,000 $15,000

*Building - Depreciation under Straight Line Method at the rate of 2.5% for 3 tax years ending on 2017,

2018 and 2019
** Furniture - Depreciation under Straight Line Method at the rate of 12.5% for 3 tax years ending on

2017,2018 and 2019
Tax treatment on disposal of Building —

In this case, consideration will exceed the written-down value by $13,750 [$60,000 (Consideration) -
$46,250(WDV)]. The following tax implications will follow:

a. Depreciation recoupment — total depreciation of $3,750 will be included in gross
income of ABC Ltd. for the tax year 2020. (section 34(1)(a)); and

b. Capital Gain - The excess of consideration over cost [$60,000 (Consideration) -
$50,000 (Cost) = $10,000] will be subject to Capital Gains Tax. (section 34(1)(b))

( Capital Gain

$10,000
[Capital Gains Tax]

$13,750 Total
Profit
A

Depreciation recouped
$3750
[Gross Income]

Tax Treatment on disposal of Furniture —

In this case, written-down value will exceed the consideration by $10,000, resulting in loss on sale of
asset [$15,000 (Consideration) - $25,000(WDV) = (510,000)]. Tax implications:
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a. ABC Ltd. shall be allowed deduction of $10,000 from gross income in the tax year 2020.
[section 34(1)(c)]

b. Depreciation recoupment and Capital Gains Tax shall not apply as there is no gain made on
sale of asset.

Permanent EstablishmenPE)ules amended (section 2, 7(5))

19.

20.

21.

22.

23.

24.

25.

26.

For the purposes of taxing a person, the residency of a person is a crucial determinant. In case
of income derived by a non-resident person, the income cannot be taxed in Fiji unless the non-
resident person carries on business through a PE in Fiji.

In 20173, the PE rules were amended effective 1%t January 2016 that involved change to PE
definition and insertion of section 7(5). This amendment had the effect of giving powers to the
Minister to deem a PE not as a PE and procedures related thereto.

The National Budget 2020-2021, reinstated the original definition of PE by removing the above
amendments. This was done to bring about consistency in application of PE rules with
international taxation rules. Amendments made to the definition of PE and related provision
are discussed below.

Amendments to Section 2 - definition of PE are as below —
a) reintroducing the word ‘fixed’ in the introductory part of the definition, meaning that
business of a person must have a fixed place of business; and
b) removal of paras that gave powers to the Minister to deem a business not to be a PE.

With the above amendment, the specific conditions to be met by a PE are listed below-
a) The existence of a place of business, i.e. a facility must have a premises or, in certain
instances, machinery or equipment;
b) the place of business must be fixed (i.e. it must be established at a certain place with a
certain degree of permanency) and
c) a business activity must be carried on through the place of business (for example, it
cannot just be a vacant office).

It needs to be stressed here that as a result of inclusion of the word ‘fixed’ there must be a link
between the place of business and a specific geographical point. Also, the PE will be deemed to
exist only if generally the place of business has a certain degree of permanency, i.e. it is not of
a purely temporary nature.

The second change to PE definition relates to removing the Minister’s powers to deem a PE not
as a PE.

Prior to the budget amendment, even if a PE had met all the conditions of a PE, the Minister
had superceding powers to deem a PE as not a PE if the primary conditions listed below were
satisfied-

a) the PE had entered into a contractual arrangement with the Government of Fiji; and
b) that such an arrangement would have contributed to an identifiable benefit to Fiji.

3 Vide Income Tax (Amendment) Act 2017, Act No. 15 of 2017.
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27. In the National Budget 2020-2021, the above powers have been removed with a view to align
with international taxation rules. To effect the same, paras after subclause (g) (as pasted below)
have been deleted.

but, notwithstanding the above, does not include the business of a person that enters into a
contractual arrangement, including with respect to matters présatiin paragraphs (a) to (g),
solely witht

i. the Government; or
ii. persons in which the Government has an interest,

where the Minister is satisfied that the contractual arrangement will contribute to an identifiable
benefit to Fiji following an apjglation made pursuant to section 7(5) and the Minister has
notified the CEO in writing that such business is deemed not to be a permanent establishment
under this Act;

28. Related provision containing procedural rules to not deem a PE as PE by making application to
a Minister was present in section 7(5). The same too has been deleted in National Budget 2020-
2021.

Amendment to NorResident Withholding Tax (section 10)

29. Non-Resident Withholding Tax (NRWHT) is imposed on a non-resident person who has derived
an interest, royalty, insurance premium, management fee, natural resource amount or fee for
the provision of professional or other independent services from sources in Fiji.

30. NRWHT*is imposed on the gross amount of interest, royalty, insurance premium, management
fee, natural resource amount or professional fee paid to professional or for other independent
H 5
services.

31. Prior to the National Budget 2020-2021, section 10(2A)® provided that gross amount paid in
relation to professional services shall also include the following —

a) accommodation provided or reimbursed;
b) airfare;

c) transport;

d) allowances.

32. Inthe National Budget 2020-2021, the above section 10(2A) has been deleted which means that
the gross amount paid in relation to professional services must not include the amounts listed
under (a) — (d) of para 31 above.

33. The change aligns with international taxation rules according to which only such payment that
are made purelytowards the professional services to the non-resident must be made subject to
NRWHT.

4 As per rates prescribed under Income Tax (Rates of Tax and Levies) Regulations 2016

5 Also, subject to Double Taxation Agreement.

6 Section 10(2A) was inserted by passing Income Tax (Budget Amendment) Act 2016, Act No. 27 of 2016, made
effective 1 August 2016
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This is because even though payment made towards accommodation, airfare, transport,
allowances etc. maybe incidental to provision of professional services they are more commonly
paid to residents of Fiji from sources in Fiji.

Commercial Debtérgiven (®ction 17(1B))
34. Section 17(1)(f) of the Income Tax Act 2015 provides that any commercial debt that is forgiven
between associates is included in the business income of a person conducting a business.

35. Inthe COVID-19 Response Budget 2020, a new subsection (1B) was introduced in section 17 of
the ITA 2015 which reads as follows:

(1B) Notwithstanding subsection (1)(f), any commercial debt between associateqd that is
(a) incurred on or before 26 March 2020; and

(b) forgiven on and from 1 April 2020 31 December 2020,

is not included in the business income of a person conducting a business.

36. The implication of the above was that any commercial debt that was incurred on or before 26
March 2020 and was forgiven between 1 April 2020 to 31 December 2020 will not regarded as
business income which consequently means that the same is not subject to income tax.

37. National Budget 2020-2021 has continued with relaxation of this provision by allowing
extension of debt incurring period until December 31, 2020 and by extending the debt
forgiveness period from 1 April 2020 to 31 December 2021.

38. The amended Section 17(1B), now reads as below —

(1B) Notwithstanding subsection (1)(f), any commercial debt between associated that is
(a) incurred on or beforgl December 2020and

(b) forgiven on and from 1 April 20203t December 2021
is not included in the business income of a person conducting a business.
Example; 3 Debt Forgiveness

A and B are subsidiaries of C, making all three associates. On 1 May 2020, C provides a loan of
$300,000 to B to fund its operations. On 15 July 2020, C decides to forgive the debt owed by B.

CEQ’s position: While in normal circumstances, the forgiveness of debt would be regarded as
business income for B, as a result of amendment made to section 17(1B), the debt forgiven
would not be regarded as business income. The loan was incurred prior to 31 December 2020
and the same is being forgiven between 1 April 2020 and 31 December 2021. Therefore, the
debt forgiven will not be considered as business income for B.
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Fringe Benefit Tax excluded from the list of deduction not allowed (section 22)
39. Section 22 sets out expenditures and losses for which no deduction is allowed under ITA.

40. In the National Budget 2020-2021, section 22(1)(h) of Income Tax Act has been amended by
removing fringe benefits tax from the list of items in respect of which deduction cannot be
claimed.

41. The implication of the above amendment is that fringe benefits tax can now be claimed as a
deduction in a tax year.

42. Fringe benefit tax component computed under section 70(1) shall be allowed as a deduction.
Example £, Fringe benefit tax allowable as deduction

HapCo Ltd. provides housing accommodation to Mr. A, National Manager — Sales. In providing
this accommodation, HapCo Ltd. paid $1,500 as fringe benefit tax for the quarter Jan-Mar 2021.
The company wants to know whether fringe benefit tax is deductible?

CEO'’s position: With amendment to section 22(1)(h), effective 1%t August 2020, fringe benefit
tax will be allowed as deduction. Therefore, for the quarter Jan-Mar 2021, fringe benefit tax of
$1,500 will be allowed as a deduction.

Tax Treatment of FNPF contribution (section 23)
43. In the COVID-19 Response Budget — 2020, the statutory FNPF (Fiji National Provident Fund)
employer contribution was reduced from 10% to 5% with effect from 1% April 2020.

44. The National Budget 2020-2021 introduced incentives to employers for making increased FNPF
contributions. Also, section 23(2) was amended by deleting ‘statutory’, the amended subsection
read as —

(2) The total amount allowed as a deduction under subsection (1) for a tax year for an employer
contribution to the Fiji National Provident Fund and an approved fund in respect of an employee is
100% of the employer curibution paid in respect of the employee for the tax year.

{OSYINA2 MY 2KSNB 9YLX 28SNRa O2yGNRodziAz2y Aa

a. Under section 23(2), an employer will be allowed 100% deduction for contributing 5% to
FNPF or an approved fund.

b. The above contribution of 5% made by the employer shall be fully exempt in the hands
of the employee under Part 6, Para 1 of Income Tax (Exempt Income) Regulations 2016.

{OSYIFNA2 HY 2KSNB 9YLX 28SNNa O2yGNROdzAA2Yy Aa
approved fund

a. Under section 23(2), an employer will be allowed 100% deduction for contributing 5% to
FNPF or an approved fund.

b. Also, as a result of amendment to section 23(2), any contribution made by the employer
in excess of minimum statutory amount of 5% to FNPF or an approved fund, shall be
allowed 100% deduction to the employer in that tax year.
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c. In addition to the above (a and b), the employer shall also be allowed 50% additional
deduction on additional contributions (more than 5% but not exceeding 10%) made
provided the additional contribution does not exceed 10% of the total salary or wages
paid to the employee by the employer for a month!*.

d. For the employee, contribution of 5% made by the employer shall be fully exempt under
Part 6, Para 1 of Income Tax (Exempt Income) Regulations 2016 and the excess
contribution shall be exempt under Part 6, Para 1A of Income Tax (Exempt Income)
Regulations 2016[2], provided the contribution is not more than 10% of total salary or
wages.

Example 5: Employer makes a contribution of 8% to FNPF or an approved fund, the employer
and employee will be allowed the following deduction:

a. Forthe Employer -

i Contribution of 8% will be allowed as deduction to the employer under section
23(2)

ii. Additionally, for the excess contribution made of 3% (8% - 5%), the employer will
be allowed additional 50% deduction on the 3% excess contribution.

b. Forthe employee —

i Contribution of 5% made by the employer shall be fully exempt in hands of the
employee under Part 6, Para 1 of Income Tax (Exempt Income) Regulations 2016
and;

ii. the excess contribution of 3% shall be exempt under Part 6, Para 1A of Income
Tax (Exempt Income) Regulations 2016/, as the contribution is not more than
10% of total salary or wages.

{ OSY I NA 2 ohtrigutiohdh exéeSsNE&16% to FNPF or an approved fund

a. Where an employer contributes in excess of 10%, the employer shall be allowed a 100%
deduction under section 23(2). The additional incentive discussed under para (c) of
Scenario 2 will be available to the extent of 10% of the contribution.

b. For an employee, any FNPF contribution in excess of 10% shall be taxable under section
15(1)(a) of ITA as an employment income. For contributions up to 10%, Scenario 1 or 2
applies depending on the percentage of contribution.

Charitable Donations (section 24

45.  Prior to National Budget 2020-2021, business was allowed a deduction of 150% of the full
amount of a cash donation exceeding $15,000 made in a tax year to an approved sports fund if
the fund is for the purposes of sports development in Fiji

46. Inthe National Budget 2020-2021, the following amendments were made-

a. Minimum cash donation of $15,000 has been removed implying that cash donation of any
amount will qualify for 150% deduction; and

I Newly inserted Regulation 8 of Income Tax (Other Incentives) Regulations 2018 effective 1 April 2018
21 part 1A was inserted by passing Income Tax (Exempt Income) (Amendment) Regulations 2020
21 part 1A was inserted by passing Income Tax (Exempt Income) (Amendment) Regulations 2020
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b. The contribution must be made to a sporting entity recognised by Fiji National Sports
Commission.

Thin Capitalisation(section 62)

47.

48.

49.

50.

51.

Under the pre-COVID Response Budget 2020 (prior to 1 April 2020), the usual thin capitalisation
rules provided that a foreign-controlled resident company that has a debt-to-equity ratio in
excess of 2:1 at any time during a tax year, is disallowed a deduction for the interest paid by the
company during the year on the excess debt for the period the 2:1 debt-to-equity ratio is
exceeded.

In the COVID Response Budget 2020 an exception was made to the above thin capitalisation
rule (section 62) by adding subsection (3A) whereby interest paid by foreign-controlled resident
company on debts incurred on and from 1 April 2020 to 31 December 2020 resulting in a debt-
to-equity ratio in excess of 2: 1, would be allowed as deduction.

In this National Budget 2020-2021, section 62 has been amended to permanently increase the
debt to equity ratio from 2:1 to 3:1.

This means that effective 1°* August 2020, a foreign controlled resident company would be
eligible for deduction of interest paid where the debt-to-equity ratio exceeds 3:1.

This amendment will be discussed in a separate SIG No 30 which will be issued concurrently
with this SIG.

Exempt Capital Gaingection 67)

52.

53.

54,

Section 67(1) lists out the capital gains that are treated as exempt capital gains.

In the National Budget 2020-2021, subsection (1)(a) has been amended where capital gains
made by a resident individual or Fiji citizen has been increased from FJD $16,000 to FJD$30,000
for the purposes of an exempt capital gain.

The capital gains exemption up to $30,000 is available only to resident individuals (section 6)
and Fiji citizens (defined in section 2 by reference to the Citizenship of Fiji Act 2009).

The reference to Fiji citizens will include Fiji citizens living abroad who are not resident
individuals under section 6.

Reorganisation(section 88)

55.

56.

Prior to 1 August 2018, Section 88 of the Income Tax Act 2015 was only applicable to corporate
reorganization disposals. However, the scope of section 88 has been widened to include
transactions between a resident individual or individuals to a transferee company which is
wholly owned by the resident individual or individuals.

Reorganization by an individual refers to a situation when a resident individual may transfer its
assets to a company at the point of incorporation of the company or as a means of contributing
additional capital. In most cases, such disposal does not change the underlying economic
ownership of the asset and there is no gain or loss incurred by the individual.
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57.

58.

As a result of the amendment, the deferral rules under section 88 of the ITA is now extended to
an individual transferring assets to a company that he or she wholly owns.

These amendments will be discussed in a separate SIG No 32 which will be issued concurrently
with this SIG.

Advance payments of tax (Section 110 and 110A)

59.

60.

61.

62.

The COVID-19 Response Budget -2020 brought in new rules for the payment of advance tax
during the COVID-19 pandemic by inserting section 110A that made changes to the dates and
frequency of payments.

The intention was to provide flexibility to companies from three times payments of advance tax
at the rate of 33.3 per cent to nine payments at the rate of 11.1 per cent.

The above amendment has now been made permanent by amending section 110 of the Act and
deleting the temporarily inserted section 110A as that was effective only until 31 December
2020.

This amendment will be discussed in a separate SIG No. 29 which will be issued concurrently
with this SIG.

AMENDMENTS TO THE REGULATIONS

63.

There are a number of budget policies which have been reflected through amendments to
Regulations issued under the Income Tax Act 2015 as well. Guidelines relating to these
amendments will be discussed henceforth and in some cases it may be discussed in a
separate SIG.

Income Tax (Exempt Income) (Amendment) Regulations 2020

64.

65.

66.

67.

A new paragraph 1A has been inserted in Part 6 of Income Tax (Exempt Income) Regulations
2016. It provides that when contribution made by an employer to FNPF or an approved fund
exceeds the statutory minimum amount of 5% but does not exceed 10% of the total salary or
wages, that amount shall be considered as exempt income in the hands of the employee.

This amendment has been briefly discussed in this SIG under the heading Tax Treatment of FNPF
contribution (section 23), para 43 and 44.

Standard Interpretation Guideline No.468 will discuss in detail tax treatment resulting from
amendments made to Income Tax Act and Regulations relating to employer’s contribution to
FNPF or approved Fund.

Another amendment made to this Regulation is regarding income earned on corporate bonds.
The amendment has been included under Part 10 - Listing in South Pacific Stock Exchange of
the Regulations, providing that income earned on corporate bonds listed on the South Pacific
Stock Exchange shall be exempt income.

7 Legal Notice No. 61 of 2020.
8 Standard Interpretation Guideline No. 46 will be released on a later date.
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Income Tax (Rates of Tax and Levies) (Amendment) Regulations 2020
68. Income Tax (Rates of Tax and Levies) Regulations 2016 administer the ECAL imposition on
prescribed income.

69. In the National Budget 2020-2021, ECAL rate on prescribed income was reduced from 10% to
5% effective 1 August 2020.

As a result of the above amendments, for the tax year 2020, there will be two rates as below —

a) For the period 1 January 2020 — 31 July 2020: 10%
b) For the period 1 August 2020 — 31 December 2020: 5%

70. Income Tax (Rates of Tax and Levies) Regulations 2016 was amended by inserting a new
Regulation 6, that discusses ECAL calculations for the tax year 2020 since it will have two tax
rates.

71. The ECAL calculation for tax year 2020 will be discussed in detail under a separate Standard
Interpretation Guideline No.45%,

72. Schedule under Income Tax (Rates and Levies) Regulations 2016 has been amended for
computation of ECAL

Income Tax (Depreciation Rates) (Amendment) (No. 2) Regulations'2020

73. Regulation 4(1) of the Income Tax (Depreciation Rates) Regulations 2016 was amended in the
COVID-19 Response Budget to increase the scope of depreciable assets which qualify for 100%
write-off expenditure in the tax year it was incurred.

74. It had broadened the scope to provide 100% write off to depreciable assets with a cost from
$1000 to $10,000, provided the depreciable asset is acquired between 1st April 2020 to 31st
December 2020.

75. Inthe National Budget 2020-2021, the Regulation 4(1) has been amended to provide further
relaxation to business in allowing 100% write-off expenditure on depreciable assets costing
$10,000 or less.

76.  According to the amended Regulation 4(1), if the cost of a depreciable asset is $10,000 or less,
the taxpayer may deduct the full cost of the asset in the tax year it was acquired.

Income Tax (Hotel Investment Incentives) (Amendment) (No. 2) Regulations'2020

77. Regulation 21 of Income Tax (Hotel Investment Incentives) Regulations 2016 relates to
exempting income of a company from tax on profits when final approval is granted to a
company under Short Life Investment Package.

9 Legal Notice 62 of 2020

10 Section 10 of ECAL Act 2015

11 Standard Interpretation Guideline No. 45 will be released on a later date.
12 | egal Notice 63 of 2020

13 Legal Notice 66 of 2020
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78. Regulation 21(2)(b) has been amended to correctly reflect the capital investment bracket from
$1000,000 to ‘$1000,001’. The amended provision now read as below:

21(2) If final approval is granted under this Part to a company, the income of the company is exempt
from tax on profits derived from theperation of the hotel if the capital investment in the hotel is

a) from $250,000 to $1,000,000, in the case of a company that applies on or after 1 April 2020, for a
period of 5 consecutive fiscal years;

b) from$1,000,0010 $2,000,000, in the case# a company that applies on or after 1 April 2020, for
a period of 7 consecutive fiscal years; and

¢) more than $2,000,000, in the case of a company that applies on or after 1 April 2020, for a period
of 13 consecutive fiscal years.

Income Tax (Resahtial Housing Development Package) (Amendment) Regulations 2020

79. The residential housing incentive is available to companies that are registered under the
Companies Act 2015 engaged in development of buildings for residential purposes, including
the subdivision of residential lots, where more than one residential housing units are
developed. It provides various exemption, concessions and subsidies to companies qualifying
for the incentives.

80. Regulation 12 (1) of the Income Tax (Residential Housing Development Package) (Amendment)
Regulations 2016 provides that income of a person derived from a public-private partnership
investment for a residential housing development (as approved by the CEO) will be exempt
income for the term of the public private partnership.

81. In this budget, Regulation 12 was amended by insertion of sub-regulation 2 that allows duty
concession on the importation of raw material, machinery and capital equipment for
establishment of the residential housing under the public —private partnership.

Income Tax (Other Incentives) (Amendment) (No. 2) Regulations 2020
82. Inthe National Budget 2020-2021, the following amendments were made to Income Tax (Other
Incentives) Regulations 2018:

a) Reduction in Rent

b) Corporate Bonds

c) FNPF employer additional contribution
d) Loans taken for medical treatment

e) Local artists

Reduction in Rent

83. The Income Tax (Other Incentives) Regulations 2018 was amended in the COVID-19 Response
Budget to introduce incentives relating to reduction of rent. It provided that if a landlord
reduces the rent payable under a tenancy agreement, the landlord will be allowed a deduction
for the aggregate sum of the difference between the rent payable on 26th March 2020 and the
rent payable in the deduction period.

14 Legal Notice 67 of 2020
15 Legal Notice 68 of 2020
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84.

85.

86.

87.

The incentive was only applicable for agreements for commercial purposes only and not for
residential purpose. The incentive, when introduced in the COVID-19 Response Budget, was
available from 27 March 2020 to 31 December 2020.

In 2020-2021 Budget, rent reduction incentive to landlords has been extended by amending the
‘deduction period’ from 31 December 2020 to 31 December 2021.

In order to qualify for the incentive, the tenancy agreement must have been in effect for 6
consecutive months prior to 26th March 2020.

In order to effect the changes in the monthly rent, a new tenancy agreement should not be
entered into, rather the terms of the original agreement must be amended.

Example 6 — Reduction of Rent

X Co owns commercial property consisting of a warehouse and office space. X Co has a tenancy
agreement with Z Co from 1st January 2019 for use of the warehouse with a monthly rent of
$5,000. Due to the COVID-19 pandemic the parties decide to reduce the monthly rent to $2000
effective 1st April 2020.

Would X Co qualify for the deduction?
CEQ’s position:

The conditions to qualify for the incentive are:
1. There must be a reduction in rent payable;
2. The tenancy agreement must be for commercial purposes; and
3. The tenancy agreement must have been in effect for 6 consecutive months prior to 26th
March 2020

There is a reduction in rent from $5000 to $2000. The tenancy agreement is for commercial
purposes and has been in effect for more than 6 consecutive months prior to 26th March
2020. Therefore, X Co will be eligible to claim the deduction of $3000 per month till 31st
December 2021 (the deduction period increased from 31 December 2020 to 31 December
2021)

Corporate Bonds

88.

89.

90.

Regulation 7 has been inserted in the Income Tax (Other Incentives) Regulations 2018 to
encourage listing of corporate bonds by companies on the South Pacific Stock Exchange.

Such a company listing corporate bonds on the South Pacific Stock Exchange, shall be allowed
deduction of 150% on prescribed costs.

For the purpose of Regulation 7, the following terms have been defined as:

“corporate bond” means an instrument issued by a company which provides debt security to
raise capital for the company; and

“prescribed costs” includes accounting fees, investment advisory fees, listing fees, legal fees,
company administration and management costs, underwriting costs and special reports costs.
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FNPF employer additional contribution
91. A new Regulation 8 has been inserted in Income Tax (Other Incentives) Regulations 2018.

It provides that when an employer makes an additional contribution (in excess of statutory
contribution of 5%), to FNPF or an approved fund, the excess shall be allowed as deduction to
the employer to the extent of 50% of the excess contribution, provided excess contribution does
not exceed 10% of the total salary or wages.

92. Thisamendment has been briefly discussed in this SIG under the heading Tax Treatment of FNPF
contribution (section 23), para 43 and 44.

93. Standard Interpretation Guideline No.46% will discuss in detail tax treatment resulting from
amendments made to Income Tax Act and Regulations relating to employer’s contribution to
FNPF or approved Fund.

Loans taken for medical treatment

94. The newly inserted Regulation 9, provides that a person taking loan from a credit institution or
financial institution for the purposes of medical treatment during a tax year is to be allowed
deduction on principal amount and interest accrued thereon.

95. If full principal amount has not been spent on medical treatment, deduction will be allowed to
the extent of principal amount spent and interest accrued thereon.

96. A person who applies for deduction is required to provide medical certificates, details of loans
and receipts and other related documents.

Local artists

97. Regulation 10 inserted in the National Budget 2020-2021 provides that if a hotel or resort
carrying on business in Fiji employs a local artist such a hotel or resort shall be allowed
deduction of 150% on the amount of salary or wages paid for the employment of a local artist.

98. “Local artist” for the purpose of this Regulation means a craftsperson, dancer or musician.

99. All amendments to Income Tax (Other Incentives) Regulations 2018 will be discussed in a
separate SIG to be released at the later date.

Income Tax (Medical Investment Incentives) (Andement) Regulations 2020

100. Inthe National Budget 2020-2021, the Income Tax (Medical Investment Incentives) Regulations
2016 has been amended to reduce the capital investment levels for investments in ancillary
medical services to $500,000 if the project commences on or after 1 August 2020.

101. Capital investment levels for investments in medical investments has been reduced to
$2,500,000 if the project commences on or after 1 August 2020.

102. Also, effective 1 August 2020, ancillary medical services investment allowance up to 30% of total
expenditure incurred in the project will be allowed if the capital investment is between
$500,000 to $1,000,000.

16 Standard Interpretation Guideline No. 46 will be released on a later date.
17 Legal Notice 69 of 2020
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103. This amendment will be discussed in a separate SIG to be released at the later date.

Income Tax (Subdivision dind Incentives) Regulations 2020

104. A new Regulation titled Income Tax (Subdivision of Land Incentives) Regulations been
introduced effective 1 August 2020 that provides incentives and packages to persons engaged
in subdivision of land for residential or commercial purposes including all the work undertaken
to acquire an approval for the subdivision of land under the Subdivision of Land Act 1937.

105. These Regulations provide for investment allowances (tax deduction) for capital investments
made at different investment levels —
a) for a capital investment of less than $1,000,000, a 20% tax deduction;
b) for a capital investment from $1,000,001 to $3,000,000, a 30% tax deduction;
c) for a capital investment from $3,000,001 to $7,000,000, a 40% tax deduction; and
d) for a capital investment above $7,000,000, a 60% tax deduction.

106. These Regulations sets out in detail the procedural rules for administration of applications by
persons engaged in subdivision of land applying for investment allowance.

107. This new Regulations will be discussed in a separate SIG to be released at the later date.

Note: For information or clarifications in regard to this SIG please email us at tipu@frcs.org.fj

18 | egal Notice 71 of 2020
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APPENDIX ONE: Legislations

43
ACT NO. 14 OF 2020

J.K_KONROTE
President

[31 July 2020]

AN ACT

TO AMEND THE INCOME TAX ACT 2015

ExacteD by the Parliament of the Republic of Fiji—

Short ntie and commencement

1.—(1) This Act may be cited as the Income Tax (Budget Amendment) Act 2020.
(2) This Act comes into force on 1 August 2020.
(3) Inthis Act, the Income Tax Act 2015 is referred to as the “Principal Act™.

Seotiom 2 amended
2. Section 2 of the Principal Act is amended by —

(@) inthe defimoon of “capital asset”, deleting ™, a depreciable asset”™; and

(b deleting the definiton of “permanent establishment™ and substrutng the
following —

““‘permanent establishment™ means @ fixed place of business through
which the business of a person is whelly or partly camied on, and
inchudes the following —

(a) aplace of management, branch, office, factory, warehouse or
workshop, but does not include z liaison office;
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&)

(c}

(d

(¢l

(g

a mine site, oil or gas well, quarry, or other place of exploration
for, or extraction of natural resources;

abuilding site, constucdon, assembly or instaliation project, or
supervisory actvites cornected with such site or project, but
only if the site, project, or activities continue for mere than 6
months;
the furmishing of services by the person, including consultancy
services, including through emplovees or other personnel
engaged by the person for such purpose, but only if acavities
of that nature congnue for the same or a connected project by
the person or an associate for a period or periods aggregating
more than 6 months in any 12-month period;
a person, other than an agent of independent stamis, acting on
behalf of another person (referred to as the “principal™), if the
first-mentoned person—
(i) regularly negotates congacts on behalf of the principal,
or
(i) habinually maintains a stock of rading stock from which
the person regularly delivers rading stock on behalf of the
pn'n cm' a I.
substandal equipment used for more than 6 months within a
12-month period or installed by, for or under conract with the
person;
camies on activities, including the operztion of substangal
equipment, in the expleraton for or exploitation of natural
resources or standing amber for a period or periods exceeding
in the ageregate 90 days in any 12-month period, for or under
conoact with a person;”.

Section 7 amended

3. Section 7 of the Principal Act is amended by deleting subsecdon (3).

Section 10 amended

4. Section 10 of the Principal Act is amended by deleong subsecton (2A).

m
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Section I7 amended

. Section 17(1B) of the Principal Act is amended by —

(@) inparagraph(a), deleang “26 March 2020™ and substituting “31 December

2020"; and

(b) in paragraph (b), deleting “31 December 2020" and substmuang “31
December 20217,



Income Tax (Budget Amendment)—14 of 2020 45

Section 22 amended
6. Section 22(1)(h) of the Principal Act is amended by deleting ~, Capital Gains Tax
or Fringe Benefits Tax™ and subsdmuang “or Capital Gains Tax"™.

Secnon 23 amended
7. Section 23(2) of the Principal Act is amended by deleting “stacutory™.
Secnon 24 amended
8. Section 24 of the Principal Act is amended by—
fa) in subsection (3), deletng “exceeding $15,000 made in a tax year tc an
approved sports fund established for the purposes of sports development
in Fiji” and subsdmuting “made iIn a tax year to a sporang entty recognised
by the Fiji Nadonal Sports Commission™; and
b) insubsection (13), deleting the definidon of “approved sports fund™.

Section 3¢ amended
9. Section 34 of the Principal Act is amended by —

fa) deleting subsection {1) and substming the following —

“(1} Subject to this secton, if z person disposes of a depreciable asset
in a tax year the person is not allowed a depreciadon deduction for the year
and—

(@) anyexcessof the consideradon for the disposal of the asset over
the written down value of the asset at the time of disposal, up to
the total amount of depreciation deduction previously allowed
in respect of the asset, 1s to be included in the gross income of
the person for that vear; and

(b) where the asset 15 a capital asset, any excess of the consideration
over the cost of the asset does not form part of the total income,
but is to be subject to Capital Gains Tax in accordance with Pant
3;or

(c) if the written down value of the asset at the tme of the disposal

exceeds the consideradon for the asset, the personis allowed a
deduction in that year for the amount of the excess.”™;

{b) in subsecton (2), deleting “and the consideragon for the disposal of the
depreciable asset is equal to or less than the cost of the asset at the time of
the disposal™; and

fc) deleting subsection (3).

Section 62 amended
10. Section 62 of the Principal Act is amended by deleting “2 to 1™ wherever it appears
and substintting “3t0 1.

21| Page



46

Income Tax (Budget Amendment)— 14 of 2020

Section 67 amended

11. Section 67 of the Principal Act is amended by deledng “$16,000” wherever it
appears and substtutng “$30.000".

Section 88 amended

12. Section 88 of the Pnincipal Act is amended by —
(a) delegng the heading and subsdniting “Re-organisaton’;
{b) deledng subsecton (1) and subsatuting the following —

IE—
{a)

(%)

t)
(1)

()

a resident individual (refemred to as the “transferor™) disposes
of an asset, with or without liability not in excess of the cost
of the asset or, in the case of a depreciable asset, wnitten down
value, to a resident company (referred to as the “transferee™)
and the transferee is wholly owned by the ransferor; or

a resident company (referred to as the “mansferor company™),
disposes of an asset, with or without any hability not In excess
of the cost of the asset or written down value in the case of a
depreciable asset, to another resident company (referred to as
the “mansferee company ) and the mansferor company is a group
company in relzton to the mansferee company,

no gain or loss is taken to arise on disposal of the asset;

the mansferee or transferee company 1s treated as acquiring
an asset of the same character as the asset disposed of by the
mansferor or mansferor company, and

the transferee or wansferee company’s cost on acquisition of
the asset is equal to the transferor or ransferor company’s cost
of the asset or, in the case of a depreciable asset, written down
vazlue zt the time of disposal.”™;

{c} In subsection (2), deleting “wansferee company” and subsgruting
“ransferee or gansferee company ™, and

after subsection (2), inserting the following new subsectons—

“(2A) A mansferee is wholly owned by the transferor if the oansferor
owns direcdy or through one or more interposed persons, 100% of the
issued shares in the oansferee.

(2B) For the purposes of subsections (1)a) and (2A), where an asset
under dispesal is joindy owned by 2 or more tranferors, the percentage of
ownership in the asset or the depreciable asset should be the same as their
percentage of beneficial ownership of the issued shares in the transferee.

(d)
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(2C) Norwithstanding secton 87, the deferral granted under subsection
{1)¥a) will cease to apply and any taxes applicable at the tme of disposal
shall immediately become payable if there is a change in beneficial
ownership of the oransferee within 2 years from the date of disposal.”.

Secnon 110 amended
13. Secton 110 of the Principal Act is deleted and substituted with the following—

“Advance payments of tax
110.—(1) A person liable for Income Tax for a t2x year is liable to make advance
payments of Income Tax—

(a) inthe case of 2 company, on the last day of the sixth, seventh, eighth,
ninth, tenth, eleventh and rwelfth months of the tax year and the first
and second months of the following tax year; or

{b) in the case of any other person, on 30 April, 31 May, 30 June, 31
July, 31 August, 30 September, 31 October, 30 November and 31
December.

(2) If the rotal advance payments of Income Tax payable by a person, other than
& company, for a tax vear is less than $120, the advance tax payable by the person
for the year is payable in one instalment on 30 September.
(3) The amount of each advance payment of Income Tax pavable by a person
for a tax vear is computed according to the following formmla—
1119 %x(A-B)
where—

A isthe person’s assessed Income Tax hability for the preceding tax year,
including under a self-assessment, after reduction of any foreign tax
credit allowed to the person for that year; and

B is so much of A that was paid by amounts withheld under Subdivision 4
of Division 2.

#) I—

{a) the Income Tax payable by a person for the preceding tax year has
not been assessed by the due date for payment of the first advance
payment of Income Tax for a tax year; or

(b) the person commenced to derive income included in gross income
during the ax year,

the amount of each advance payment of Income Tax is one-ninth of the amount of

Income Tax esimated by the person to be payable for the tax year, other than Income
Tax to be collected by withholding under Subdivision 4 of Division 2.
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(5) A statement of the Income Tax esumated to be payable by a person for a
tax year in accordance with subsection (4) must be filed with the CEO at any time
before the due date for payment of the seventh advance payment of Income Tax for
the year,

(6) A person who reasonably believes that their Income Tax liability for a tax year
will be significantly lower than the Income Tax Hability assessed for the previous
tax year may file a statement of the Income Tax estimated to be payable by the
person for the vear, at any dme before the end of the rwelfth month of the person’s
tax year, and the amount of each advance pavment of Income Tax pavable for the
vear is one-ninth of the person’s estimated Income Tax liability for the year, other
than Income Tax to be collected by withholding under Subdivision 4 of Division 2.

(7) If a person fails to file a statement as required under subsection (5) fora tax
vear, the estimated Income Tax of the person payvable for the year is the amount of
Income Tax estimated by the CEO to be payable by the person for the year.

(8) Astatement filed by a person under subsection (3) or (6), or the CEO’s estimate
of the Income Tax payable by the person under subsection (7) remains in force for
the whole of the tax year unless the person files a statement of a revised esamate
with the CEO.

(9) A statement of a revised esumate filed under subsecton (8) appliss to the
calculadon of advance payments of Income Tax for a tax year payable by the person
both before and after the date the statement was filed and —

(a) the amount of any underpayment of advance payment of Income
Tax made prior to filing the statement of revised estimate mmust be
paid by the person together with the first advance payment due after
the statement is filed; or

(b) the amount of any overpaid advance payments of Income Tax is
applied against future advance payments of Income Tax payable by
the person.

(10) Each advance payment of Income Tax paid by a person during a tax vear is
credited against the person’s Income Tax liability for the year in accordance with
secton 3(3) and if the amount of the credit allowed exceeds the Income Tax due
for the year, the amount of the excess is refunded to the person.

(11) If the esuomate, iIncluding the estimate of the CEO and any revised estimate,
of Income Tax pavable by a person for a tax vear is less than 100% of the actual
Income Tax liability of the person for the year (the difference referred to as the
“advance tax shortfall”), the person is liable for a penalty equal to 40% of the
person’s advance tax shortfall.
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(12) No penalty is imposed under subsection (11) if the CEOQ is sadsfied that the
reason for the advance tax shortfall was due to circumstances bevond the conmol of

the person znd all reasonable care was taken by the person in making the estimate
of revised estmate.

(13) Notwithstanding subsection {12), no penalty is imposed under subsectdon
(11) for a period of 3 years commencing on 1 August 2020.

(14) In this section, “"Income Tax" includes the Social Responsibility Tax.”.
Section J10A deleted
14. The Principal Act is amended by deletng section 110A.

Passed by the Pariiament of the Republic of Fiji this 31st day of July 2020.



