STANDARD INTERPRETATION GUIDELINE 2020-27
TAX ADMINISTRATION ACT 2009 – OFFENCES BY TAX AGENTS
(SECTION 116A)
This Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Service’s
(“FRCS”) policy and operational practice in relation to Section 116A of Tax Administration Act
2009.
It is issued with the authority of the Chief Executive Officer (“CEO”) of FRCS.
All legislative references in this SIG are to the Tax Administration Act 2009 and Tax
Administration (Budget Amendment) Act No.13 of 2020 (unless otherwise stated).
This SIG is in effect from 1st August 2020 and may need to be reviewed in the event of any
relevant legislative amendments.
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PURPOSE
1. The purpose of this Standard Interpretation Guideline (SIG) is to provide CEO’s interpretation and
application of section 116A of the Tax Administration Act (TAA) 2009.
2. This SIG also discusses the 2020-2021 National Budget amendments to section 116A of TAA 2009.

INTRODUCTION
3. Tax agents play a vital role in Fiji’s taxation system by creating and maintaining public confidence
in the tax administration and ensuring that their clients are fully aware of their rights, tax
obligations and are compliant with the tax laws.
4. One of the mandatory duties of a tax agent is to work in the best interest of their clients toward
the compliance of tax laws and as such they are expected to act in a professional and ethical
manner.
5. Tax agents are the key partners in the administration of Fiji’s Tax system and are expected to
maintain integrity, ethics and professional standard when liaising with clients or any FRCS officer
(s).
6. Prior to the introduction of section 116A, taxpayer was solely held accountable and penalized for
“making false or misleading statement”, irrespective of whether the registered person had
prepared or submitted any document which led to tax shortfall.
7. A new provision, i.e. section 116A in TAA 2009 was introduced in 2018 to address the
accountability of the tax agents and increasing number of tax compliance cases.
8. Registered Tax Agents play a vital role in the tax system of any economy to create and maintain
public confidence in the tax administration system. The regulation of tax agents is governed by
the Tax Agent’s Board (TAB).
9. Tax agents are required to perform following responsibilities:
a) Provide quality advice to their clients
b) Prepare and lodge income tax return for their clients according to the mandatory due
dates for the tax returns
c) Request for extension of time to lodge income tax return for specific clients under the
Tax Agents Lodgment Program (TALP)
d) Follow up on the tax assessments and refunds of their clients
e) Object to any tax assessment with approval from client according to mandatory
procedures of objection.
f) Aid auditors with information when their clients are being audited
g) Assist clients by providing professional advice to settle their tax arrears within the
reasonable time frame
h) Tax agents must always relay all the information to their clients provided to them by
FRCS in relation to their clients.
i) Tax agents must update their clients on changes in the tax laws.
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LEGISLATIVE ANALYSIS
Tax Administration Act (TAA) 2009
10. A tax agent is registered under section 113 of TAA 2009, upon meeting the eligibility requirements
for registration and has been registered by the Tax Agent’s Board (TAB).
11. The preparation of income tax returns or any other tax document for that matter, and the
furnishing of tax advice and assistance by a tax agent results in many responsibilities.
12. With the “Tax Agent’s Code of Conduct 2018” tax agents are held to high standards of honesty,
integrity, skill and competency which would require continuous professional development and
exercise of a standard of reasonable care while performing their duties.
13. The preparation of a tax return, the furnishing of tax advice and assistance in tax matters by the
tax practitioner is the result of a contractual relationship.
14. A tax agent normally prepares tax returns, provides advice or assistance pertaining to tax matters
for which he or she receives compensation for such services. Therefore, a tax agent has the
responsibility of exercising reasonable care and skill in fulfilling the contract.
15. Several cases have been brought to CEO’s attention which had the elements of reckless behavior
from some of the tax agents in relation to the preparation and filing of returns, documents which
had false or misleading information which resulted in massive tax shortfalls.
16. Reckless act from a tax agent is not only a breach of a tax agent’s fiduciary duty but an offence
under the provisions of section 116A of TAA as well.
Section 116A - Offences by a Tax Agent
17. In the 2018-2019 National Budget, a new provision, i.e. section 116A under TAA 2009 was
introduced to increase the accountability of tax agents due to a number of tax compliance cases
where the tax returns/ documents/ statements were prepared/ filed/submitted to FRCS which
had false or misleading elements in it.
18. Prior to the amendment of section 116A of TAA, the legislation provided a wide range of powers
to the CEO to prosecute tax agents if he or she had either prepared, passed or presented or
caused the same to any document as genuine which was “false or misleading in any material
particular”.
“A tax agent whoa) prepares, passes, presents or causes to be prepared, passed or presented as genuine any
document required to be produced under any tax law which is not in fact a genuine
document or which is false or misleading in any material particular;”

19. Due to the wide scope of section 116A a tax agent could be prosecuted just on the basis of passing
or presenting any document as genuine. Whether the tax agent was privy to the authenticity of
the document or not was not questionable under this provision.
20. Under the 2020-2021 National Budget amended section 116A, tax agents would now be held
accountable, where the fraudulent act had been carried out with his or her knowledge and he or
she had been party to the preparedness and submission of any such document to FRCS.
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Hence the amended section 116A of TAA 2009 is now stated as “A tax agent who, in his or her capacity as tax agent for a taxpayer, knowingly or recklessly –
a) prepares or causes to be prepared any document required to be produced for the
purposes of complying with any tax law which is false or misleading in any material
particular;”

21. The amended section 116A has brought about clarity, consistency and alignment to the provision
of offences of a tax agent with the offences of a taxpayer.
22. As a result of this change a tax agent will now be charged if he or she “knowingly or recklessly”
prepares or causes to be prepared any document which is false or misleading in any material
particular (significant importance).
23. Definition of “knowingly or recklessly” has been interpreted from New Zealand Tax Cases, i.e.
Case W3 (2003) 21 NZTC 11,0141 and Case M117 (1990) 12 NZTC 2,749.
24. Case W3; involving a PAYE deduction made by the taxpayer but applied for a purpose other than
payment to the Commissioner. It was held that the taxpayer had done so knowingly, and Judge
Barber in his discussion stated:
“…it is not seriously in dispute that this was done “knowingly” in terms of s.141E(1)(b) so there
is little point in my traversing the case authorities cited on that concept. However, in looking
at that concept, it is settled law that the test of knowledge is subjective, refer Meulen’s Hair
Stylists Ltd v S of IR (1963) NZLR 797 (SC); and that negligence or carelessness are insufficient
to satisfy the test of “knowingly”, Meulen’s case and Godfrey Allan Ltd v C of IR (1980) 4 NZTC
61, 548 (HC). Actually, that is consistent with the current shortfall penalty regime which has
separate shortfall penalties for “lack of reasonable care” and “carelessness”. The test is
whether the failure to account for PAYE was something known to the defendant to have
occurred. Recklessness as to whether the PAYE has been paid is sufficient to amount to a known
failure to pay – refer Case R31 (1994) 16 NZTC 6, 171. Knowledge of the existence of the facts
in question without knowledge of the unlawfulness of an act will be sufficient – refer C of IR
v Gordon (1989) 11 NZTC 6,082 (HC). Knowledge of a responsible officer of a taxpayer company
may be attributed to the company – refer Meulen’s case.

25. The term “recklessly” is interpreted as; a person recklessly making a false or misleading statement
if the person making the statement is indifferent to accuracy of the statement. This means that
the person does not give any thought about any serious risks pertaining to his/her action(s) or
inaction(s).
26. This is supported by the NZ tax case law; Case M117 (1990) 12 NZTC 2,749, where Judge Barber
made the comment that “recklessness should be tested objectively”. In his discussion he stated:
“my analysis of the objector’s conduct, as shown by the evidence, does not reveal to me any
degree of recklessness. Possibly, she has been rather careless, or even negligent, but she was
always concerned about her obligations and failed to meet them through pressures of work
and pressures in her personal life, and apparently, due to a certain amount of confusion and
muddlement. These aspects are quite inconsistent with recklessness……In R v Caldwell in R v
Howe (1982) 1 NZLR 618, a case involving allegations of riotous damage, and said at p 623: “As to recklessness, there has been a line of cases in England of high authority affirming that this word
has no separate legal meaning. And that, although involving more than mere carelessness, it is not
1

Case W3 (2003) 21 NZTC 11, 014: Interpretation Statement IS0062 issued by the Office of the Chief Tax counsel in November 200 6;
‘Shortfall Penalty – Evasion”.
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limited to deliberate risk – taking but includes failing to give any thought to an obvious and serious risk:
R v Caldwell (1982) AC 341: (1981) 1 All ER 961, R v Lawrence, R v Pigg (1982) 2 All ER 961, R v Lawrence,
R v Pigg (1982) 2 Al ER 591; (1982) 1 WLR 762”

All in all, the approach of the objector may have been casual, but not to the extent of
recklessness. [Emphasis added]
27. Further on, in the Case H90, Judge Barber DJ stated the following in relation to recklessness:
“…I accept that recklessness may amount to intention and that intent can be inferred by
reference to such factors as the taxpayer’s background and business experience. Evasion
includes an element of intent, and actual knowledge can be established by direct evidence or
by inference….” [Emphasis added]

28. TAA 2009 does not define “material particular” or “false or misleading”. Therefore, guidance is
sought from a domestic case law.
29. In the case of Taxpayer S and Fiji Revenue and Customs Authority2, the Resident Magistrate, Mr.
Andrew J. See applied the principles established in the case of Khoury (M&S) and
Anor v Government Insurance Office of NSW [8] to discuss the term “material particular”. In his
discussion he states:
“in the case of a contract for property insurance, such an expression was found to capture,
“facts material to the risk”. In the present case, the Tribunal concludes that for statements to
be false or misleading in a material particular, would require those statements to be “material
to the assessment”. For example, the non-disclosure of approximately $160,000.00 of income
in one financial year period, would be declared a true and complete return, be material to the
assessment.”

30. In the same case law as discussed in para 29, the Resident Magistrate, Mr. Andrew J. See, in
determining whether the taxpayer had made a statement that was “false or misleading” stated
the following:
“Insofar as the terms false and misleading are concerned, the Decree does not define either of
these expressions. Given its plain meaning, the term ‘false’ has been defined to mean “not
true or correct; erroneous; a false statement; a false statement; a false accusation”. The
terms ‘misleading’ as “to lead or guide wrongly; lead astray, to lead into error of conduct,
thought, or judgement”.

31. Therefore, for tax laws and for the purposes of section 116A, “false or misleading” statement3
must be material to the assessment. It would be difficult to formulate an encompassing definition
or application of the term material particular as its application would depend on the facts of the
case at hand.
For example, a false or misleading statement whereby the error pertains to the “address” of the
taxpayer would not be material to the assessment. However, if the error relates to “taxable
activity” this may lead to a substantial impact on the tax assessment.
32. The determination on whether the false or misleading statement has led to an error in a material
particular (significant importance) would be done on a case by case basis within the scope of any
audit investigation.

2
3

Taxpayer S v Fiji Revenue & Customs Authority [2013] FJTT 15; Income Tax Appeal 14 of 2012 (15 October 2013)
Including omissions or documents which are not genuine
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The Audit Investigation
33. As highlighted in earlier SIGS and be-known amongst the taxpayer community, FRCS conducts
audits and investigations into taxpayer’s affairs through random sampling, risk profiling or desk
audits.
34. During the investigation FRCS may establish that a false or misleading document has been
submitted/presented with a material particular. In this event, FRCS would then establish as to
who is liable4 for the false or misleading document.
FRCS would assess the following factors to determine the same:
a) Whether the tax agent had exercised a standard of reasonable care while performing his
or her duty;
b) Whether the tax agent had asked the right questions to the taxpayer (client) in
determining the correct tax payable;
c) Whether the taxpayer had deliberately withheld relevant information from the tax-agent,
which had prevented the tax agent from making a true or correct assessment for tax
purposes;
d) Whether the tax agent had informed the taxpayer of his or her obligation to disclose all
relevant information;
e) Whether the taxpayer had knowingly and recklessly committed the offence; and
f) Whether there is a possible breach of the Tax Agent’s Code of Conduct 2018 by the tax
agent.
35. During the Audit investigation, FRCS may establish that in some circumstances that the taxpayer
and not the tax agent is liable, or vice versa. In exceptional circumstances it is possible that both
the taxpayer and the tax agent may be working in collusion in under-declaring the business profit
which has resulted in short-payment of taxes.
Section 46, Section 116A or Both
36. Where it is established that the element of false or misleading document of material particular
was made as a result of the tax agent knowingly and recklessly preparing or causing the
preparation, making entry, omitting vital information, then it highly likely that tax agent would be
penalized under section 116A.
37. This application acknowledges the disproportionate levels of knowledge, skill and competency
between the taxpayer and the tax-agent when it comes to tax matters. Usually, taxpayers may
not be aware of the importance/ relevancy of information, therefore it becomes the responsibility
of the tax agent to manage this knowledge gap.
38. Similar sentiments were shown in the domestic case of Taxpayer S and Fiji Revenue and Customs
Authority5, where the Resident Magistrate, Mr. Andrew J. See stated:
“In my view, any qualified accountant who is charged with the task of attending to such returns
would have had a duty to ask. A competent business person, or a Director of a Company would
similarly be expected to have some basic appreciation of what may be required to discharge
one’s obligation and duties in this regard”

39. Therefore, following the amendment of section 116A, the tax agent will be held accountable only
when it is established that the offence was committed by the tax agent “knowingly and recklessly”

4
5

Between the taxpayer and the tax agent
Taxpayer S v Fiji Revenue & Customs Authority [2013] FJTT 15; Income Tax Appeal 14 of 2012 (15 October 2013)
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and is related to the preparation and submission of any document with the element of false or
misleading information which is of material particular (of significant importance).
40. In exceptional and sporadic circumstances, it may also be established that both the taxpayer and
the tax agent are liable for the false and misleading statement. Instances of collusion or reckless
behavior from both parties may led to application of section 46 (administrative penalties), section
53 (offence for false or misleading statement by taxpayer) and section 116A (offences by tax
agents) of TAA 2009.
41. For further information and clarification in regard to this SIG, please email us at tipu@frcs.org.fj.
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Appendix: Legislation
TAX ADMINISTRATION ACT 2009
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TAX ADMINISTRATION ACT 2009
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