
 

 

STANDARD INTERPRETATION GUIDELINE 2018-35  

TAX ADMINISTRATION ACT – SECTION 116A – OFFENCES BY TAX AGENTS 

This Standard Interpretation Guideline (SIG) sets out Fiji Revenue and Customs Service’s (FRCS) policy 

and operational practice in relation to Section 116A of the Tax Administration Act 2009 (“TAA”)  

 

It is issued with the authority of the Chief Executive Officer (CEO) of FRCS. 

 

All legislative references in this SIG are to the Tax Administration Act and its relevant Regulations 

(unless otherwise states) 

 

This SIG is in effect from 26 November 2018 to 31st July 2020.  

The SIG is hereinafter withdrawn following the changes to the Tax Administration Act 2009 from the 

2020-2021 National Budget through Tax Administration (Budget Amendment) Act 2020 [Act No. 13 

of 2020] and is replaced with SIG 2020-27 effective 1st August 2020. 
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EXECUTIVE SUMMARY 

1. Ethical behavior in the tax profession is critical. The work carried out by a tax agent needs to be 

trusted by society at large as well as by clients and other stakeholders such as FRCS.  

 

2. One of the fundamental principles of a tax agent is to maintain integrity, professional knowledge 

and to apply skill at a reasonable expected level. 

 

3. Over the years, the CEO has noticed that there are a number of tax agents who fail to provide 

their services to the taxpaying community in a professional and competent manner. In doing so, 

the tax agent “hides” behind a disclaimer or exclusion of liability clause. 

  

4. In such events, it is the taxpayer, who had relied on the tax agent, that is usually penalized 

through administrative penalties.  

  

5. To address this inequity, submissions were made to the Minister for legislative reform which 

would hold tax agents accountable for unprofessionalism or incompetency. This allows taxpayers 

to have greater confidence that they are dealing with tax agents who are expected to maintain 

high standards across the profession. 

  

6. The CEO is also appreciative of the fact that there are errors or omissions made by tax agents 

inadvertently. 

 

7. This SIG is aimed at providing the CEO’s interpretation and application of Section 116A of the Tax 

Administration Act 2009 which relates to the penal provisions for offences by tax agents. 

LEGISLATIVE ANALYSIS 

8. A tax agent is a person registered under section 113 of the Tax Administration Act 20091. He or 

she meets the eligibility requirements for registration and has been registered by the Tax Agent’s 

Board2. 

  

9. The preparation of income tax returns or any other tax document for that matter, and the 

furnishing of tax advice and assistance by a tax agent results in many responsibilities. 

  

10. With the “Tax Agents Code of Conduct 2018” tax agents are held to high standards of honesty, 

integrity, skill and competency which would require continuous professional development and 

exercise of a standard of reasonable care while performing their duties. 

 

 

11. The tax agent has a duty first, to his client, the taxpayer. Secondly, he or she has a duty to the 

government; and finally, he has a duty to society to aid in the administration of tax laws. 

 

                                                             
1 Section 2 of Tax Administration Act 2009 
2 As established under section 110 of the Tax Administration Act 2009 
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12. The preparation of a tax return, the furnishing of tax advice and assistance in tax matters by the 

tax practitioner is the result of a contractual relationship3. 

 

13. The tax agent is requested to prepare returns, give advice or assistance in tax matters. He or she 

receives compensation for providing their services, and is charged with a duty in performance of 

his or her work under such contractual relationship. Therefore, the tax agent has the 

responsibility of exercising reasonable care and skill in fulfilling the contract. 

 

14. The CEO appreciates that although a taxpayer has a legal right to handle his affairs (or have them 

handled by a tax agent) in such a way to minimize taxes through tax planning, it is important that 

this is done to the extent that is permissible by law. 

  

15. Over the years, the CEO has noticed several cases where tax agents prepare returns or documents 

in a reckless manner and without any care or consideration for the information furnished in such 

documents. This leads to a breach in the tax agent’s contractual duty to their client; the taxpayer. 

  

16. Not only is this a breach of the tax agent’s fiduciary duty, which leads to a possible civil liability, 

but with the introduction of section 116A of the Tax Administration Act is now an offence4 as 

well. 

  

The Offence 

17. The offence relates to tax agents who are connected with documents, statements (oral or 

written) or omissions which results in false or misleading statements (in a material particular) 

that are made to tax officers.5 

  

18. This is a result of tax agents who fails to exercise standard of reasonable care while performing 

their duties. 

  

19. It is important to note that section 116A is an absolute liability offence. It does not provide a 

defense to the tax agent who commits the offence. However, the CEO acknowledges that there 

are circumstances where the offence is committed beyond the control of the tax agent. 

 

For example, the tax agent may have exercised a reasonable standard of care while performing 

their duties, asking the right questions from the taxpayer and performing their duties in a 

competent manner. The taxpayer (client) may have intentionally withheld information from the 

tax agent. In these circumstances, the CEO will not pursue prosecution under section 116A of TAA 

2009. This would be discussed further in this SIG 

  

20. Another point to note is that an offence is only committed if the omission or the documents which 

are not genuine result in a false or misleading statement in a material particular. 

                                                             
3 Louis L. Meldman,The Legal Responsibilities of the Person Preparing Tax Returns and Furnishing Tax Advice and Reliance Upon Advice of 
Counsel, 46 Marq. L. Rev. 313 (1963). p2 
4 Criminal offence 
5 Refer to Appendix for full extract of the relevant legislation 
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The Material Particular 

21. Tax agents would not be liable under section 116A of TAA 2009 if the false or misleading 

statement is immaterial. There has to be a material or significant error as a result of the false or 

misleading statement or the statement is of significance and not merely trivial or inconsequential. 

  

22. The TAA 2009 does not define “material particular”. However, guidance is sought from domestic 

case laws.  

   

23. In the case of Taxpayer S and Fiji Revenue and Customs Authority6, the Resident Magistrate, Mr. 

Andrew J. See applied the principles established in the case of Khoury (M&S) and Anor v 

Government Insurance Office of NSW [8] to discuss the term “material particular”. In his 

discussion he states: 

 

“in the case of a contract for property insurance, such an expression was found to capture, "facts 

material to the risk". In the present case, the Tribunal concludes that for statements to be false 

or misleading in a material particular, would require those statements to be "material to the 

assessment". For example, the non-disclosure of approximately $160,000.00 of income in one 

financial year period, would if declared a true and complete return, be material to the 

assessment.” 

  

24. Therefore for tax laws and for the purposes of section 116A of TAA 2009, the false or misleading 

statement7 must be material to the assessment. It would be difficult to formulate an 

encompassing definition or application of the term material particular as its application would 

depend on the facts of the case at hand.  

 

For example, a false or misleading statement whereby the error pertains to the “address” of the 

taxpayer would not be material to the tax assessment. However, if the error relates to “taxable 

activity” this may lead to a substantial impact on the tax assessment. 

   

25. Needless to say, determination on whether the false or misleading statement has led to an error 

in a material particular would be done on a case by case basis within the scope of any audit 

investigation. 

 

The Audit Investigation  

26. As highlighted in earlier SIGs and be-known amongst the taxpayer community, FRCS conducts 

audits and investigations into taxpayer’s affairs through random sampling, risk profiling or desk 

audits. 

  

27.  During the investigation FRCS may establishes that a false or misleading statement has been 

made to the tax office in a material particular. In this event, FRCS would then establish as to who 

                                                             
6 Taxpayer S v Fiji Revenue & Customs Authority [2013] FJTT 15; Income Tax Appeal 14 of 2012 (15 October 2013)  
7 Including omissions or documents which are not genuine 
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is liable8 for the false or misleading statement. FRCS would assess the following factors to 

determine the same: 

a. Whether the tax agent had exercised a standard of reasonable care while performing his 

services for the taxpayer; 

b. Whether the tax agent had asked the right questions from the taxpayer in terms of 

determining the correct tax payable; 

c. Whether the taxpayer had deliberately withheld relevant information from the tax-agent 

preventing him or her from making a true or correct assessment of tax;  

d. Whether the tax-agent had informed the taxpayer of his or her obligation to disclose all 

relevant information; and 

e. Whether there is a possible breach of the Tax Agent’s Code of Conduct 2018 by the tax 

agent. 

  

28. During this exercise, FRCS may establish that in some circumstances the taxpayer is liable and not 

the tax agent, or vice versa. In exceptional circumstances it is also possible that both the taxpayer 

and the tax agent may be found to be liable for the false or misleading statement9. This 

demarcation is important as it has an impact on the application of administrative penalties under 

section 46 of TAA 2009 as well. 

 

Section 46, Section 116A or Both  

29. Where it is established that the false or misleading statement was made as a result of the tax 

agent failing to exercise reasonable care while preparing documents required under a tax law, it 

is highly likely that section 116A would apply. Inherently, the taxpayer may not be liable to 

penalties under these circumstances due to section 46(5) of TAA 200910. 

  

30. This application acknowledges the disproportionate levels of knowledge, skill and competency 

between the taxpayer and the tax-agent when it comes to tax matters. Usually, taxpayers may 

not be aware of what information is relevant, therefore it becomes the responsibility of the tax 

agent to manage this knowledge gap. 

  

31. Similar sentiments were shown in the domestic case of Taxpayer S and Fiji Revenue and Customs 

Authority11,where the Resident Magistrate, Mr. Andrew J. See stated: 

 

“In my view, any qualified accountant who is charged with the task of attending to such 

returns would have had a duty to ask. A competent business person, or a Director of a 

Company would similarly be expected to have some basic appreciation of what may be 

required to discharge one's obligations and duties in this regard” 

   

                                                             
8 Between the taxpayer and the tax-agent 
9 For example, instances of collusion or recklessness by both parties 
10 Refer to SIG on Administrative Penalties – 2018-33 
11 Taxpayer S v Fiji Revenue & Customs Authority [2013] FJTT 15; Income Tax Appeal 14 of 2012 (15 October 2013)  
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32. Therefore, as per the case law mentioned above, it is imperative that the tax agent must go 

beyond the documents or information that the tax payer provides and tax agent must inform the 

tax payer of their duty to disclose any and all relevant information. 

  

33. In circumstances where it is established that the taxpayer could not have reasonably been aware 

of the necessary requirements to discharge their tax obligation, but had relied on a tax agent to 

discharge the same, it would be highly likely that FRCS would pursue prosecution of the tax agent 

under section 116A of TAA 2009. 

  

34. Needless to say, it is important for tax agents to maintain proper records and to document 

confirmation that the tax agent had exercised reasonable care while performing their duties. 

  

35. Furthermore, if it is established that the taxpayer had intentionally hidden material facts from 

the tax agent and the tax agent had exercised reasonable measures to ensure that the tax payer’s 

tax obligation is discharged in a correct or accurate manner, section 46 penalties would apply on 

the taxpayer. In extreme cases, prosecution under section 5312 of TAA would be considered by 

FRCS as well. 

  

36. In exceptional and sporadic circumstances, it may also be established that both the taxpayer and 

the tax agent are liable for the false and misleading statement. Instances of collusion or reckless 

behavior from both parties may lead to application of section 46 (administrative penalties), 

section 53 (offence for false or misleading statement by taxpayer) and section 116A (offences by 

tax agents) of TAA 2009. 

  

Endorsement of the Charge  

37. To avoid any skepticism within the tax agent community, all charges under section 116A of TAA 

2009 would need to be endorsed by the Office of the CEO. This would mean that charges would 

only be filed under section 116A where full and proper investigation is carried out by FRCS and 

the same has been endorsed by the CEO. 

 

38. For further information and clarification in regard to this SIG, please email us at tipu@frcs.org.fj 

 

  

                                                             
12 Offence for Making false or misleading statement 
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APPENDIX: LEGISLATION 

Tax Administration Act 2009 

[TAA 53]   Offence for making false or misleading statement 

 (1) A person who knowingly or recklessly - 

a) makes a statement to a tax officer that is false or misleading in a material particular; or 
b) omits from a statement made to a tax officer any matter or thing without which the 

statement is false or misleading in a material particular, 

commits an offence and is liable to a fine not exceeding $25,000 or Imprisonment for a term not 
exceeding 24 months or both a fine and Imprisonment 

(2) Section 46(6) applies in determining whether a person has made a statement to a tax officer. 

 

[TAA 116A]   Offences by a tax agent 

A tax agent who— 

(a) prepares, passes, presents or causes to be prepared, passed or presented as genuine any 
document required to be produced under any tax law which is not in fact a genuine document or 
which is false or misleading in any material particular; 

(b) makes any entry in any document required to be produced under any tax law which is false or 
misleading in any material particular; 

(c) makes in any oral declaration to a tax officer or in any document produced to a tax officer any 
statement which is false or misleading in any material particular or produces or delivers to a tax 
officer any declaration or document containing any such statement; or 

(d) omits from a statement made to a tax officer any matter or thing without which the statement 
is false or misleading in a material particular, 

commits an offence and is liable to a fine not exceeding $50,000 or to imprisonment for a term not 
exceeding 10 years or to both a fine and imprisonment. 

 

  

 

 

 

 


