
 
 
 

 

STANDARD INTERPRETATION GUIDELINE 2018-14 

TAX ADMINISTRATION ACT (“TAA”) – IMPOSITION OF SECTION 46 – AUDIT 

PENALTIES  

This Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Service’s (“FRCS”) 

policy and operational practice in relation to the imposition of audit penalties by FRCS Auditors.  

It is issued with the authority of the Chief Executive Officer (“CEO”) of FRCS.   

All legislative references in this SIG are to the Tax Administration Act 2009 (“the TAA”) (unless 

otherwise stated).   

This SIG is in effect from 20 September 2018 to 31st July 2020.  

The SIG is hereinafter withdrawn following the changes to the Tax Administration Act 2009 from the 

2020-2021 National Budget through Tax Administration (Budget Amendment) Act 2020 [Act No. 13 

of 2020] and is replaced with SIG 2020-26 effective 1st August 2020. 
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EXECUTIVE SUMMARY 

1. The penalties regime is established within a tax system to administer tax compliance. Not only 

does it encourage compliance, it also ensures taxpayers take reasonable care when complying 

with their tax obligations.  

 
2. With FRCS as the administrative revenue arm and collecting agent for Fiji government, Section 

46 provides the necessary tools to administratively strengthen the compliance level for all 

taxpayers. However, for fairness purpose, taxpayers will not be penalised where honest and 

genuine disclosures were made by them in their attempt to comply.  

 

3. On this note, FRCS ensures to be fair to those taxpayers who want to do the right thing and 

comply accordingly. However, those taxpayers who purposely disengage from the compliance 

system and avoid their tax obligations will be firmly and fairly dealt with in accordance with 

the full brunt of the law.  

 

4. The penalties covered under this SIG are administrative penalties imposed under the TAA 

2009. On the other hand, it is distinguished from court – imposed penalties which is imposed 

by a magistrate following the conviction of a taxpayer for an offence provided under the law.  

 

5. Penalties may be a harsh compliance measure at times, however, it is simply a financial cost 

as a consequence for breaching the law. Repeated breaches based on the same behavior will 

attract a higher penalty rate; all for the purpose that taxpayer will eventually deter from 

engaging in similar behavior in the future.       

 

6. Therefore, this SIG provides the CEO’s interpretation on contentious areas covered under 

Section 46 of TAA 2009 and acts as a guide for application purpose.   

 

7. This SIG is binding on all FRCS officers who are authorised on a daily basis to apply penalty 

rates. This SIG further provides guidance on how the rates are applied for each penalty by a 

taxpayer in a chronology of steps.  

 

8. On the same note, this SIG provides clarity to taxpayers in relation to the imposition of 

penalties on tax assessments.  

 

9. For the purpose of this SIG, all references to “penalty´ or “penalties” are to the administrative 

penalties imposed by auditors in the course of carrying out a tax audit under Section 46, unless 

explicitly noted otherwise.  

 

10. The examples covered therein should be used as a general guide only. 

 

11. Taxpayers alike are encouraged to access this document and have a basic understanding of 

how and why administrative penalties relating to audits are imposed.  

      

 

INTRODUCTION 

12. The purpose of this SIG is to provide guidance on the CEO’s position on how Section 46 is 

administered. It further clarifies how the specific subsections of Section 46 (refer Appendix 3) 

are interpreted in a manner that ensures fairness in the tax administration.  
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13. In view of the above, the SIG will firstly focus on who the penalties are imposed on under the 

provisions of Section 46(1). 

 

14. Once a determination is made as to whether Section 46(1) applies to a person, the SIG then 

discusses the exemption provisions under Section 46(5).  

 

15. If the exemption provision (Section 46(5)) does not apply, the SIG then refers to Section 46(2) 

where the penalty is either imposed as follows:  

 

a) 75% - on knowingly or recklessly basis; or  

b) 20% - on any other case basis.  

 

16. The two penalty rates determined under section 46(2) are not final. It could either increase 

under section 46(3) or decrease under section 46(4). The increase in penalty rate is subject to 

the number of breaches of the law on the basis of repeated conduct. The decrease in the 

penalty rate is contingent upon voluntary disclosures by taxpayer under section 46(4).  

 

17. Section 46A is subjected to Section 46(1) given that both provisions provide for penalties 

applied to a person who makes a false or misleading statement. However, unlike section 46(1), 

section 46A applies to situations which do not result in a tax shortfall.  

 

18. Section 46B discusses penalty in the case of VAT evasion. It applies to a VAT registered person 

who breaches any of the four requirements of Section 46B.    

 

19. This document is binding on FRCS officers who impose such administrative penalties.   

 

 

LEGISLATIVE ANALYSIS  

20. The following part of this SIG sets out the legislative provisions relevant to the imposition of 

audit penalties under Section 46. This section of the law has six subsections which is discussed 

later in the SIG.   

 

21. The CEO has decreed that Section 46 will be interpreted and followed in the manner laid out 

in the chronology of steps outlined below. 

 

22.  For the purpose of this SIG, the CEO interprets key terms given under Section 46 as follows: 

 

“omit” means leave out or exclude (someone or something) , either intentionally or forgetfully 

or fail or neglect to do1. 

“false” means not according with truth or fact; incorrect.2 
 

“misleading” means giving the wrong idea or impression.3 

 

“misleading” means giving the wrong idea or impression.4 

                                                             
1 https://en.oxforddictionaries.com/definition/omit 
2 https://en.oxforddictionaries.com/definition/false 
3 https://en.oxforddictionaries.com/definition/misleading  
4 https://en.oxforddictionaries.com/definition/misleading  

https://en.oxforddictionaries.com/definition/omit
https://en.oxforddictionaries.com/definition/false
https://en.oxforddictionaries.com/definition/misleading
https://en.oxforddictionaries.com/definition/misleading
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“recklessly” means without regard to the danger or the consequences of one’s actions; 

rashly.5 

 

“statement” is defined under section 46(6) of TAA 2009;  

 

“tax shortfall” in accordance with Section 46 means that tax liability for a person computed 

on the basis of the statement is less that it would have been if the statement had not been 

false or misleading.6 Note that section 46A has the same meaning.  

 

“deficient tax” under section 46B has the same meaning as tax shortfall under this 

interpretation.  

 

 

Step 1: Who are penalties imposed on? – Section 46(1)  

23.  Upon deciding whether or not Section 46 penalty applies, reference is made to Section 46(1).  

 

24. Section 46(1) indicates who the audit penalty may be imposed on and is as follows:  

 
Penalty for making false or misleading statement 

“46. ▬ (1) This section applies to a person –  
(a) who makes a statement to a tax officer that is false or misleading in a material 
particular or omits from a statement made to a tax officer any matter or thing 
without which the statement is false or misleading in a material particular; and  
 
(b) the tax liability of the person or of another person computed on the basis of 
the statement is less than it would have been if the statement had not been false 
or misleading (the difference being referred to as the ―tax shortfall).”7 

 

 
25. Section 46(1)(a) and (b) outline and establish three (3) key requirements which must be 

satisfied for section 46(1) to apply to a person: 

1) A statement is made or there is an omission from a statement made to a tax officer; 
2) The statement is false or misleading or the omission leads the statement to be false 

or misleading in a material particular; and  
3) The false or misleading statement has resulted in a tax shortfall. 

 
26. The first limb Section 46(1)(a) provides for requirements 1) and 2) under section 46(1) which 

are discussed at paras 27 to 35. The second limb, Section 46(1)(b) provides for the third 
requirement under Section 46(1) which is discussed at paras 36 to 40.       

 
 

1) A Statement is made or there is an Omission from a Statement made to a Tax 
Officer 

 
27.  Section 46(1) provides that the section applies to a person “who makes a statement to a tax 

officer”. The term “statement´ is defined below.  
 

                                                             
5 https://en.oxforddictionaries.com/definition/recklessly  
6 Section 46 (1) (b) of Tax Administration Act 2009 
7 Section 46(1)(a) & (b) of Tax Administration Act 2009 

https://en.oxforddictionaries.com/definition/recklessly
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28. Section 46(6) defines statement for the purpose of Section 46, as a statement made to a tax 

officer in writing or orally –   

i. in any application, certificate, declaration, notification, tax return, objection, or other 

document furnished or lodged under a tax law;  

ii. in any information required to be furnished under a tax law;  

iii. in any document furnished to a tax officer;  

iv. in answer to a question asked of a person by a tax officer; or  

v. to another person with the knowledge or reasonable expectation that the statement 

would be passed on to a tax officer.8  

 

The CEO considers that statement should be in the form of any of the above; and is applicable 

whether it is in writing or oral. The emphasis is that the statement is made to a tax officer.  

 

29. The first requirement also looks at omission(s) from a statement made to a tax officer. The 

law refers to the term “omits”, however it is not defined within TAA 2009. Therefore, 

reference is made to its ordinary meaning as per para 23.  
 

30. Therefore, if a statement is made or there is an omission from a statement that is made to a 

tax officer, the first requirement is satisfied.  

 
2) The Statement is False or Misleading or the Omission leads the Statement to be 

False or Misleading in a Material Particular  
 

31. Following the discussion on the first requirement, the second requirement that the statement 

must be “false or misleading in a material particular” is discussed.   

 

32. The terms “false or misleading” are not defined within TAA 2009. However, the terms have 

been discussed in a domestic law and guidance is sought from the same. 

33. In the case of Taxpayer S and Fiji Revenue and Customs Authority9, the Resident Magistrate, 
Mr. Andrew J. See, in determining whether taxpayer had made a statement that was false or 
misleading in a material particular, he held the following:  
 

“Insofar as the terms false and misleading are concerned, the Decree does not 

define either of these expressions. Given its plain meaning, the term ‘false’ has 

been defined to mean “not true or correct; erroneous: a false statement; a 

false accusation”. The terms ‘misleading’ as “to lead or guide wrongly; lead 

astray, to lead into error of conduct, thought, or judgement”. (See also Given v 

C.V. Holland (Holdings) Pty Ltd (1977) 29FLR 212). “  

[Emphasis added] 

 

34. Therefore, the CEO is of the view that the ordinary meanings of false and misleading will be 

considered when assessing the second requirement.  

 

35. The terms “in a material particular” is dependent on a case by case on the facts and 

circumstances of each audit case.  

 

 

                                                             
8 Section 46(6) of TAA 2009 
9 Income Tax Appeal No 14 of 2012 
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3) The False or Misleading Statement Has Resulted in a Tax Shortfall.  

 

36. This means that a tax shortfall arises as a result of a false or misleading statement. It arises if 

the tax liability of a person computed on the basis of the statement is less that it would have 

been if the statement had not been false or misleading.  

 

37. If a taxpayer engages the services of a tax agent and should it breach any one of the 

requirements stipulated at para. 25, then taxpayer will be imposed section 46 penalties 

subject to section 46(5). The tax agents, on the other hand, may be penalised in accordance 

with section 116A of TAA 2009.10 

 

38. Therefore, when analysing an audit case, the case officer must consider all three 

requirements as outlined at para 25. If all three (3) requirements satisfy both limbs of Section 

46(1), then the taxpayer in question will be subject to a penalty for making a false and 

misleading statement in accordance with Section 46(1) but only if taxpayer does not satisfy 

Section 46(5). 

 

39. Once such determination is made under Section 46(1), attention should then be drawn to 

Section 46(5) as the basis for whether taxpayer is exempted from Section 46 penalty or not.  

 

40. The above is supported by the case of Investment Limited Company vs. Fiji Revenue & Customs 

Authority11, in reviewing the grounds of appeal by the Appellant, Judge K. Kotigalage, in his 

analysis stated the following:  

 
“On the above Ground of Appeal, the relevant provision in the Tax 

Administration Decree is the Section 46(2). As submitted by the Appellant, the 

penalty cannot be imposed ignoring the Section 46(5) of the Tax 

Administration Decree……. Imposing penalty under Section 46(2) cannot be 

effected in isolation or arbitrally. The Respondent cannot overlook the 

Section 46(5) and the said provisions of the said Section should be applied to 

the facts of the case…”  

[Emphasis added]   

 

 

Step 2: Does the Exemption provision apply to taxpayer? – Section 46(5)  

41. Section 46(5) is the exemption provision when applying section 46 penalty.  

 

42. Section 46(5) states:  

Penalty for Making False or Misleading Statement  

 
“46 (5) No penalty is payable under subsection (2) if – 
 
(a) the person who made the statement did not know and could not 

reasonably be expected to know that the statement was false or misleading 
in a material particular; or 
 

(b) the tax shortfall arose as a result of a self-assessment taxpayer taking a 
reasonably arguable position on the application of a tax law to the taxpayer’s 
circumstances in filing a self-assessment return.” 

                                                             
10 Tax Administration (Budget Amendment) Act, (Act No. 13 of 2018) 
11 Appeal No. HBT 10 of 2013 
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43. There are two limbs that will be considered under section 46(5). This means that either one 

of the two limbs (section 46(5)(a) or section 46(5)(b)) can be apply in determining whether no 

penalty rate is imposed or not under section 46.  

 

44. The first limb, section 46(5)(a) has two requirements that will be elaborated further in this SIG 

the elements are as follows:  

a) “did not know” and  

b) “could not reasonably be expected to know”.  

 

Limb 1 – “Did Not Know”  

45. The first requirement of section 46(5)(a) refers to the phrase “did not know”. This requirement 

refers specifically to a person who made the statement. 

 

46. For the purpose of section 46(5)(a), the CEO considers “did not know” to mean that the person 

who made the statement is unaware of his or her tax obligations when making the statement.  

 

47. This requirement is subjective as it has to be further on qualified under the below mentioned 

basis.   

 

  “Could Not Reasonably Be Expected to Know”  

48. The second requirement of section 46(5)(a) refers to the phrase “could not reasonably be 

expected to know”.  

 

49. Under this provision, no penalty is payable if the person who made the statement could not 

reasonably be expected to have known that the statement or omission made was false or 

misleading.   
 

50. This element is objectively determined. This means that determination is not based on 

personal feelings or opinions. Rather it is based on facts of the case.   
 

51. The domestic case law Taxpayer S vs Fiji Revenue and Customs Authority,12 Resident 

Magistrate Andrew J See, in trying to respond to whether there was any defense available 

under section 46, stated the following:  

 
“The Tribunal is not satisfied that the Applicant has proved beyond the balance 

of probability, that she did not know and could not reasonably have been 

expected not to have known, that some of the remittances received into her 

bank account may have not possibly been regarded as income of the purposes 

of the Income Tax Act (Cap 201)”.  

[Emphasis added]  

 

52. When analysing the facts and circumstances relating to the domestic case, the Resident 

Magistrate ruled that based on the case that has been mounted and the evidence before the 

Tribunal, the defense available at Section 46(5) was not satisfied.13    
 

                                                             
12 Income Tax Appeal No 14 of 2012 
13 Income Tax Appeal No 14 of 2012 
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53. Hence, in civil trials, the evidence is on the balance of probabilities basis. This simply means 

that the burden of proof is on the taxpayer in accordance with Section 21(1)(a)14 to prove on 

the balance of probabilities that he/she did not knowingly make a false or misleading 

statement, and that he/she could not reasonably have expected to know those statements 

were to be false or misleading.15 For this purpose, the onus is on the taxpayer to prove the 

two requirements of section 46(5)(a).  

 

Limb 2 – Section 46(5)(b)  

54. The second limb of this provision of the law applies to a self-assessment taxpayer. Self-

assessment taxpayer for the purpose of this SIG refers to taxpayers who lodge self-assessment 

returns as stipulated under Third Schedule, Part B of TAA 2009. 

 

55. Importantly, the position taken by the self-assessment taxpayer must relate to a contentious 

area of the law or a case of uncertainty in the application of the law to the taxpayer’s 

circumstances.   

 

56. This discussion is applicable on a case by case basis for the purpose of imposing the exemption 

provision, Section 46(5).  

 

57. Once the determination is made under either Section 46(5)(a) and/or Section 46(5)(b) and 

either Section 46(5) exemption provision is satisfied, then no audit penalty will apply. If either 

exemption provision is not satisfied, the case officer’s attention must then be directed to 

Section 46(2). 

 

 

Step 3: Section 46(2) – How is Tax Shortfall Penalty Calculated?  

58. A statement made or an omission from a statement made to a tax officer that is false or 

misleading in nature is subject to section 46(2) if the exemption provision requirement under 

section 46(5) is not satisfied.  

 

59. On this note, the false or misleading statement resulting in a material tax shortfall leads to 

computation of penalty. The CEO considers the meaning of tax shortfall at para 22 of this SIG.           

 

60. Therefore, this section of the law provides the imposition provision in respect of any false or 

misleading statement that gives rise to a tax shortfall, although a more serious penalty is 

imposed on a person who made the statement knowingly or recklessly. 

 

61. Section 46(2) is as follows:  
 

“Penalty for Making False or Misleading Statement  
 

“46(2) Subject to subsection (3), a person to whom this section applies is liable – 
(a) if the statement or omission was made knowingly or recklessly, for a penalty 
equal to 75% of the tax shortfall; or 
 
(b) in any other case, for a penalty equal to 20% of the tax shortfall.” 

                                                             
14 Referenced to TAA 2009 
15 Income Tax Appeal No 14 of 2012 
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62. In applying Section 46(2), it is noted that there are two paragraphs where two separate 
penalty rates are imposed. The penalty rates are as follows:  

 
a) A penalty rate equal to 75%; or  
b) A penalty rate equal to 20%. 

 
63. The two paragraphs under section 46(2) will be discussed in accordance with the key 

requirements expressly stated within the law. The key requirements for discussion are:  
a) “knowingly or recklessly” – Section 46(2)(a)  
b) “in any other case” – Section 46(2)(b)  

 
 

Whether the statement or omission was made knowingly or recklessly?  
64. In accordance with section 46(2)(a), a penalty rate equal to 75% is imposed on a person who 

knowingly or recklessly makes a false or misleading statement that gives rise to a tax shortfall.  
 

65. The term “knowingly” is interpreted as follows. A person knowingly makes a false or 
misleading statement if the statement was made deliberately knowing it to be untrue.  
 

66. In the domestic case of Taxpayer S vs Fiji Revenue and Customs Authority,16 the Resident 
Magistrate in his concluding remarks stated:  
 

“Whether those statements were deliberately misleading is not something that 

may be capable of being conclusively determined in the absence of the 

Taxpayer, but given that the onus of proof rests on her, not the Respondent, 

then it is through her Counsel that she needs to prove on the balance of 

probabilities that she did not knowingly make a false or misleading 

statement…” 

 

67. In considering the meaning of “knowingly”, it is helpful to refer to the meaning given to the 

term in the New Zealand Tax Cases (NZTC). This approach was taken by Judge Barber in the 

Case W3 (2003) 21 NZTC 11, 01417 which is discussed at para 68 below.  

 

68. Case W3 concerned PAYE deductions made by the taxpayer but applied for a purpose other 

than payment to the Commissioner. It was held that the taxpayer had done so knowingly, and 

Judge Barber stated the following:  

 
“[53] …. It is not seriously in dispute that this was done “knowingly” in terms of 

s. 141E (1) (b) so there is little point in my traversing the case authorities cited 

on that concept. However, in looking at that concept, it is settled law that the 

test of knowledge is subjective, refer Meulen’s Hair Stylists Ltd v S of IR [1963] 

NZLR 797 (SC); and that negligence or carelessness are insufficient to satisfy 

the test of “knowingly”, Meulen’s case and Godfrey Allan Ltd v C of IR (1980) 4 

NZTC 61, 548 (HC). Actually, that is consistent with the current shortfall penalty 

regime which has separate shortfall penalties for “lack of reasonable care” and 

“carelessness”. The test is whether the failure to account for PAYE was 

something known to the defendant to have occurred. Recklessness as to 

whether the PAYE has been paid is sufficient to amount to a known failure to 

pay – refer Case R31 (1994) 16 NZTC 6, 171. Knowledge of the existence of the 

facts in question without knowledge of the unlawfulness of an act will be 

                                                             
16 Income Tax Appeal 14 of 2012 
17 Case W3 (2003) 21 NZTC 11, 014: Interpretation Statement IS0062 issued by the Office of the Chief Tax 
Counsel in November 2006; “Shortfall Penalty – Evasion”.  
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sufficient – refer C of IR v Gordon (1989) 11 NZTC 6,082 (HC). Knowledge of a 

responsible officer of a taxpayer company may be attributed to the company 

– refer Meulen’s case.   

[Emphasis added] 

 

69. In light of the above NZ tax case law, it is noted that the term “knowingly” is subjectively 

determined.  

 

70. However, irrespective of whether the statement was made knowingly or recklessly in 

accordance with section 46(2)(a), the burden of proof is on the taxpayer to prove otherwise. 

If the burden of proof is not discharged, that person is imposed a penalty rate of 75%.    

 
71. The term “recklessly” is interpreted as follows: A person recklessly makes a false or misleading 

statement if the person making the statement is indifferent to accuracy of the statement. This 
means that the person does not give any thought about any serious risks pertaining to his/her 
actions or inactions. 
 

72. This is supported by the NZ tax case; Case M117 (1990) 12 NZTC 2,749, where Judge Barber 
made the following comment that recklessness should be tested objectively. At page 2,755 of 
Case M117, Judge Barber stated:  
 

“My analysis of the objector’s conduct, as shown by the evidence, does not 
reveal to me any degree of recklessness. Possibly, she has been rather careless, 
or even negligent, but she was always concerned about her obligations and 
failed to meet them through pressures of work and pressures in her personal 
life and, apparently, due to a certain amount of confusion and muddlement. 
These aspects are quite inconsistent with recklessness. ……... In R v Caldwell in 
R v Howe [1982] 1 NZLR 618, a case involving allegations of riotous damage, 
and said at p 623: -  
 

“As to recklessness, there has been a line of cases in England 
of high authority affirming that this word has no separate legal 
meaning. And that, although involving more than mere 
carelessness, it is not limited to deliberate risk – taking but 
includes failing to give any thought to an obvious and serious 
risk: R v Caldwell [1982] AC 341: [1981] 1 All ER 961, R v 
Lawrence, R v Pigg [1982] 2 All ER 961, R v Lawrence, R v Pigg 
[1982] 2 All ER 591; [1982] 1 WLR 762” 
 

All in all, the approach of the objector may have been casual, but not to the 
extent of recklessness.  
[Emphasis added] 

    

73. Further on, in the Case H90, Judge Barber DJ stated the following in relation to recklessness: 
 

``... I accept that recklessness may amount to intention and that intent can be 
inferred by reference to such factors as the taxpayer’s background and 
business experience. Evasion includes an element of intent, and actual 
knowledge can be established by direct evidence or by inference...''   
[Emphasis added]  

 

74. The principles stated in the above case law clarifies that factors such as taxpayer’s background 
and business experience are vital in assessing taxpayer intent to avoid his/her tax obligations.      
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75. Therefore, the CEO emphasizes that the burden of proof is on the taxpayer under section 
21(1)(a) when assessing whether or not a person knowingly or recklessly makes a statement 
resulting in a tax shortfall. 
 

76. Once the penalty rate to be imposed is determined, it should be noted that the rates under 
section 46(2) is not necessarily final. It can either increase or decrease by percentage points 
stipulated under sections 46(3) and 46(4) below.  
 

 

What does “in any other case” under section 46(2) mean? 
 

77. For the purpose of section 46(2)(b), the CEO provides that cases that do not qualify under 
Section 46(2)(a) will be subject to a penalty of 20%.    
 

 
Section 46(3) and 46(4) – Increases and Decreases in Penalty Rate Imposed under 
section 46(2) 
 

78. Sections 46(3) and 46(4) provide for an adjustment in the rate of penalty in two situations.  
 

79. The legislation extract is stipulated as follows:  
 

Penalty for Making False or Misleading Statement  
46 “(3) The amount of penalty imposed under subsection (2) on a person is 
increased by –  
 (a) 10 percentage points if this is the second application of this section 
to the person; or  
 (b) 25 percentage points if this is the third or a subsequent application 
of this section to the person.  
 
     “(4) The amount of penalty imposed under subsection (2) on a person is 
reduced by 10 percentage points if the person voluntarily discloses the 
statement to which the section applies prior to the earlier of –  
 (a) discovery by the CEO of the tax shortfall; or  

(b) the commencement of an audit of the tax affairs of the person to 
whom the statement relates.” 

 

80. Section 46(3) is applicable if taxpayer is a second time offender subject to section 46(2). At 
this point, the law makes reference to the “application of the section” rather than on specific 
audit issues resulting in the increase or decrease in penalty rate. 
 
This means that if taxpayer has been penalised for a specific audit issue previously and he/she 
is now being penalised for a different issue, he/she will still be regarded as a second time 
offender of section 46, thus subjected to the “increase rule” irrespective of which penalty rate 
is applied.   
 

81. Reference is made to the below matrices for a 20% or 75% penalty in accordance with section 
46(2) and how the penalty rates are influenced under sections 46(3) and 46(4).   
 
 

20% and 75% penalty rates imposed on one single taxpayer  
 

82. A single taxpayer maybe imposed both penalty rates should that taxpayer be audited and 
penalised second-time, third or subsequent time. 
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For instance, taxpayer, during the first audit is imposed a 20% penalty. During the second 
round of audit, auditor concludes that the facts of the same audit case amount to 
recklessness, thus a penalty of 75% is imposed. At this stage, even though the rates have 
differed, the general increase rule will apply, that is, penalty rate imposed will increase by ten 
(10) percentage points. Hence, 85% instead of a 75% penalty rate will apply.  
 
For the third audit, suppose the facts and circumstances of the same audit case attracts a 20% 
penalty, the general increase rule will still apply. Therefore, the 20% penalty will be imposed 
at the highest rate which is increase by 25%, the penalty rate that will be imposed is 45%.  
 
The third penalty matrix table shown below shows the scenarios covered under this 
paragraph.  

 

20% Penalty Matrix 

 
 

 

 

 

 

 

 

 

 

46(3)(b) & 
46A(2)(b) 

45% Taxpayer is a third or subsequent time offender of 20% penalty rate 
requirement 

46(3)(a) & 
46A(2)(b) 

30% Taxpayer is a second time offender of 20% penalty rate requirement 

 
46(2)(b) 

& 
46A(2)(b) 

 

  20% 
 

20% Penalty Rate Requirement 
It applies to taxpayers who make the statement or omission for any other cases 
based on the following chronological requirements:  

 taxpayer’s case does not satisfy section 46(5) requirements; and 

 taxpayer’s case does not satisfy section 46(2)(a) requirements. 
 

The above is applicable on a case by case basis subject to Section 21(1)(a)   
 

46(4) 
& 

46A(2)(b) 

 
 

10% 
 

Taxpayer makes voluntary disclosure of discrepancies before: 
1. The discovery by the CEO of the tax short fall; 
2. The commencement of an audit for the tax affairs of that taxpayer. 

 

46(5) 
& 

46A(3) 

0% Applies to situations where taxpayer  
“did not know” and “could not reasonably be expected to know”  
OR did not reasonably expected to know  
OR “taxpayer is a self-assessment taxpayer who takes a reasonably arguable 
position”  
 
which is both applicable on a case by case basis subject to Section 21(1)(a) 

Table 1: 20% audit penalty matrix 
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75% Penalty Matrix 

 

 

 

   

Table 2: 75% audit penalty matrix 

  TAA 
Provision 

Penalty Rates  Nature of Behavior relating to Tax Omissions 

46(3)(b) 
&46A(2)(a) 

100% Taxpayer is a third or subsequent time offender of 75% penalty rate 
requirement 

46(3)(a) 
&46A(2)(a) 

85% Taxpayer is a second time offender of 75% penalty rate requirement 

 
 
 

46(2)(a) 
& 

46A(2)(a) 

 
 
 

75% 
 

75% penalty rate requirement  
A taxpayer, who is a first time offender of 75% penalty rate requirement, 
makes a statement or omission to a tax officer on the basis of:  
“knowingly” or  
“recklessly”  
which is dependent on the facts and circumstances of each case subject to 
21(1)(a)  

 
 

46(4) & 
46A(2)(a) 

 
 

65% 

Taxpayer makes voluntary disclosure(s) of discrepancies, tax evasion and 
avoidance before: 

1. the discovery by the CEO of the tax short fall or discrepancy in 
losses; 

2. the commencement of an audit of the tax affairs of that taxpayer. 

46(5) 
& 

46A(3) 

 
 

0% 

Applies to situations where taxpayer  
“did not know” and “could not reasonably be expected to know  
OR 
“taxpayer is a self-assessment taxpayer who takes a reasonably arguable 
position”  
which is both applicable on a case by case basis subject to Section 21(1)(a)  
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20% & 75% Penalty Matrix  

 

Table 3: 20% & 75% audit penalty matrix 

 

Section 46A – False and misleading statement not resulting in a tax shortfall  

83. This provision of the law is applied to a person who makes a false or misleading statement 

under section 46(1)(a) but which does not result in a tax shortfall.  

 

84. Section 46A is specified as follows:  
 
False or Misleading Statement Penalty  

“46A. – (1) This section applies to a person who makes a false or misleading 
statement as specified in section 46(1)(a) but which does not result in a tax 
shortfall.  
             (2) Subject to subsection (3), a person to whom this section applies is 
liable for false or misleading statement penalty equal to –  
             (a) when the statement or omission was made knowingly or recklessly, 
75% of the overstatement; or  

             (b) in any other case, 20% of the overstatement.  
 

  TAA 
Provision 

Penalty Rates  Nature of Behavior relating to Tax Omissions 

46(3)(b) 
&46A(2)(a) 100% 

(from a 75%) 
 

Taxpayer is a third or subsequent time offender of section 46 of TAA 2009. 
Facts of the case determine that a 75% penalty rate applies. 
 
AUDIT 3 
 

46(3)(a) 
&46A(2)(a) 30% 

         (from a 20%) 

Taxpayer is a second time offender of section 46 of TAA 2009. Facts of the 
case determine that a 20% penalty rate applies. 
 
AUDIT 2 
 

 
 
 

46(2)(a) 
& 

46A(2)(a) 

 
 
 

75% 
 

75% penalty rate requirement  
A taxpayer, who is a first time offender of 75% penalty rate requirement, 
makes a statement or omission to a tax officer on the basis of:  
“knowingly” or  
“recklessly”  
which is dependent on the facts and circumstances of each case subject to 
21(1)(a)  
 
AUDIT 1 
 

 
 

46(4) & 
46A(2)(a) 

 
 

65% 

Taxpayer makes voluntary disclosure(s) of discrepancies, tax evasion and 
avoidance before: 

1. the discovery by the CEO of the tax short fall or discrepancy in 
losses; 

2. the commencement of an audit of the tax affairs of that taxpayer. 

46(5) 
& 

46A(3) 

 
 

0% 

Applies to situations where taxpayer  
“did not know” and “could not reasonably be expected to know OR 
“taxpayer is a self-assessment taxpayer who takes a reasonably arguable 
position”  
which is both applicable on a case by case basis subject to Section 21(1)(a)  
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            (3) No false or misleading statement penalty applies in the 
circumstances specified in section 46(5). 
             (4) Section 46(6) applies in determining whether a person has made a 
statement not a tax officer.”  
 

85. Similar to section 46, section 46A (1) deliberates three key requirements that must be 
satisfied for section 46A (1) to apply to a person. The requirements are as follows:  
 

a. A statement is made or there is an omission from a statement made to a tax officer; 
b. The statement is false or misleading in accordance with section 46(1)(a); and  
c. The false or misleading statement has not resulted in a tax shortfall. 

 
 

A statement is made or there is an omission from a statement made to a tax officer; 
and the statement is false or misleading in accordance with section 46(1)(a)  
 

86. Section 46A (1) makes specific reference to section 46(1)(a) in determining whether or not 
section 46A applies to a person. Hence, requirements (a) and (b) in para 85 above have been 
discussed earlier at para 27 – 35 and will have the same interpretation for the purpose of 
section 46A.   

 
 
False or misleading statement not resulting in a tax shortfall 
 

87. Section 46A is aimed at providing penalties to persons who make false or misleading 
statements that fall under non – tax shortfalls. In such cases, the tax liability is zero (0).  
 

88. It follows that section 46A is applicable to loss situations where the taxpayer purports to 
overstate expenses claimed in his/her tax return resulting in a substantial loss, which is carried 
forward to offset future income. 
 

89. In such a scenario, section 46A will be applied on the tax portion of the overstatement in the 
current year and not during the first year in which the loss is carried forward to.     
 

90. If such is the case, then sections 46A(2)(a) and 46A(2)(b) provides that seventy-five percent 
(75%) of the penalty applies if statement or omission is made knowingly or recklessly; and in 
any other case, twenty percent (20%) of the overstatement is applied as the penalty rate on 
the future tax benefit.  
 

91. The penalty under Section 46A does not apply in the circumstances where the exemption 

provision applies. The exemption provision is referred to under Section 46(5).   

 

92. In accordance with section 46A, it is noted that Section 46(6) is applied to determine whether 
or not a person has made a statement to a tax officer for the sole purpose of Section 46. 
Particularly, the statement is made by the taxpayer and not by the tax officer. 
 

 

Section 46B – VAT Evasion Penalty  
93. The TAA 2009 also makes reference to the penalties relating to the failure on the part of VAT 

registered persons to adhere to their tax obligations in accordance with the tax law.  
 

94. The legislative reference for Section 46B is as follows:  
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Penalty in case of VAT Evasion  

“46B. – (1) Any registered person under the Value Added Tax Decree 1991 who –  
 
(a) makes a statement to a tax officer that is false or misleading in a material 
particular or omits from a statement made to a tax officer any matter or thing 
without which the statement is false or misleading in a material particular;  
 
(b) evades, or does any act with intent to evade, the payment of any amount of tax 
payable (the amount referred to as ―deficient tax‖);  
 
(c) causes, or does any act with intent to cause, the refund to that person by the 
Chief Executive Officer of an amount in excess of the amount properly so 
refundable to that person; or  
 
(d) defaults in the performance of any duty imposed upon that person by the Value 
Added Tax Act 1991 or regulations made under the Value Added Tax Act 1991 with 
intent to –  

(i) evade the payment of any deficient tax; or  
(ii) cause the refund to that person by the Chief Executive Officer of an 
amount in excess of the amount properly so refundable to that person,  

 
is liable for a penalty equal to 300% on the deficient tax.  
 
(2) No false or misleading statement penalty applies in the circumstance specified 
in section 46(5).  
 
(3) Section 46(6) applies in determining whether a person has made a statement 

to a tax officer.” 

 

95. Section 46B (1) applies to a registered person under the VAT Act 1991 who is liable for a 
penalty equal to three hundred percent (300%) on the deficient tax resulting from the 
triggering of any of the four requirements under section 46B (1).  

 

96. The four requirements under section 46B (1) are as follows:  

1) A statement is made or there is an omission from a statement made to a tax officer; 
or  

2) taxpayer evades, or intentionally acts to evade, payment of the deficient tax or the 
tax shortfall; or  

3) taxpayer causes, or intentionally acts to cause, the refund to that taxpayer by the CEO 
of an amount in excess of the amount that is supposed to be initially refunded; or 

4) Section 46B (1)(d) applies to a taxpayer who defaults in the performance of any VAT 

obligations imposed upon that person by the VAT Act 1991 or regulations made 

under the VAT Act 1991 with the intent to evade the payment of any tax shortfall or 

deficient tax; or cause the refund to that person by the CEO of an amount in excess 

of the amount that should have been initially refunded.  

 

97. The four requirements at para 96 are independent of each. If any one of the four 
requirements is triggered, 300% VAT penalty is imposed on the deficient tax.  

 

98. For the purpose of this SIG, “deficient tax” has the same meaning as “tax shortfall” as 
defined at para. 22 of this SIG. For the purpose of this section, deficient tax refers to the 
tax shortfall. 
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99. You may refer to Appendix 5 of this SIG for the VAT Evasion Penalty Matrix. 

 

100. For more information on the administration of Section 46 of TAA 2009 penalties, 
please email tipu@frcs.org.fj .  

 

101. In addition to the case references outlined under Section 46(1) and 46(2)(a) and 
46(2)(b) at para 33, 40, 51, 66, 68, 72, 73 and 76, the examples outlined below may be 
considered as a general guide only as to how the CEO interprets the provisions of the law 
in accordance with the content of this SIG.  

 

Section 46 – Imposition of Penalties Examples  

 

APPENDIX 1  

 

Example 1 – Knowingly material misstatement resulting in a tax shortfall 

Mrs. A, a business person operates a canteen, a clothing shop and owns a property which is on 
commercial lease. For the purpose of filing of her tax return, she omitted her canteen sales and her 
rental income from the commercial leasing of her property as she feels she cannot afford to pay tax 
should she declare her total income. She signed off the declaration part of the tax return and lodged 
it with FRCS.  
   
Will section 46 penalty be imposed?    

  
CEO’s position  
Yes. Mrs. A is breaching a well – known tax obligation. She deliberately misstated her tax returns in 
order to pay less taxes to FRCS. In accordance with the audit matrix, Mrs. A knowingly evades her tax 
obligations in order to reduce her tax liability; hence she will be imposed penalty of 75%.  

 
Example 2 – Situation 1 – Reckless misstatement resulting in a tax shortfall    
Company B registered with FRCS and commenced operations on 1st January 2008. It is a garment-
manufacturing industry situated in Suva. It employs 600 individuals whereby 200 employees earn 
above the taxable threshold. The total Salaries and Wages expense amount is $200,000. 
Company B engages the services of a tax agent who has been in the business for more than 10 years. 
The tax agent only relied on the documents submitted to him and he did not thoroughly verify each 
financial statement item. An integrated audit in 2016 by FRCS auditor for years 2012 – 2015 revealed 
some unusual findings. The discrepancy relating to the audit findings was raised as taxpayer is 
expensing a higher amount of $350,000, $370,000 and $400,000 as Salaries and Wages expense 
respectively in its computation of chargeable income for tax purpose.  
 
Will section 46 penalty be imposed?  
 

CEO’s position  
Yes. Company A will be penalised because it employed a tax agent (who was in the business for quite 
a long time) for which much reliance and trust is invested upon to prepare and account for tax returns. 
The fact that the tax agent did not act with due diligence in verifying Salaries and Wages expense in 
its Chargeable income computation, all in all, seems to be reckless. The act breaches Section 46(1) 
and Section 46(2).  
The Company Directors signed off the tax returns assuming all that was disclosed was true and 
complete.  

mailto:tipu@frcs.org.fj
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Therefore, given the fact that the expenses were over-claimed in the financials, it is an offence. Hence, 
section 46 penalty of 75% will be imposed accordingly on the basis of “recklessly” concept.  
It is noted that even though the act was carried out by the tax agent, the taxpayer will be penalised 
accordingly. Equally, the tax agent will be penalised under section 116A of TAA 200918.  

 
Example 2 – Situation 2 – Second Offence (increase by 10 percentage points)   
Based on the same facts as stated in Situation 1, suppose that a compliance check was carried out in 
2017 for the tax year 2016 and the FRCS auditor found out that the same tax agent over claimed 
Salaries and Wages expenses by $120,000 which was discovered as an audit discrepancy.  
 
Will section 46 penalty be imposed? How?   
 

CEO’s position  
Yes. Section 46(3)(a) penalty will apply where the penalty rate will increase by ten (10) percentage 
points. That is, the 75% penalty will increase to 85% on the basis of second application of section 4619. 
Taxpayer, if penalised on the grounds of “knowingly or recklessly” will be again subject to penalty 
imposed under section 46(2)(a). Note that this is the second time around the 75% penalty under 
section 46(2)(a) is imposed hence penalty rate increases.   
 

Example 2 – Situation 3 – Third offence (increase by 25 percentage points)  
Based on the same facts as stated in Situation 1, suppose that another compliance check was carried 
out in 2018 for the tax year 2017 and it was found that the tax agent had understated Sales amount 
resulting in a substantial loss figure. In this case, expenses were correctly stated and because the sales 
figure was understated, the assessment resulted in a loss. When interrogated, the accountant states 
that he forgot to include as part of the declared sales entries made in a Cash Receipts book.      
 
Will section 46 penalty be imposed? How? 
 

CEO’s position  
Yes. Company A will be penalised with the highest rate of penalty of 100% (75% + 25) under section 
46(3)(b). This is the third time in a row the tax agent, on behalf of the taxpayer continues to be reckless 
in preparing the financials of the company; hence the penalty rate will increase by twenty-five (25) 
percentage points. At this point, it is evident that the taxpayer had the choice to continue engaging 
the services of the same tax agent, which means that taxpayer is also reckless in the sense that 
management of the company was indifferent to the outcome of the initial audits, yet chose to 
continue engaging the services of the same tax agent.   
 
Example 2 – Situation 4 – Voluntary disclosure (decrease by 10 percentage points) 
Suppose that before the FRCS auditor commenced with the course of his/her audits, Company A 
voluntarily contacts FRCS office to inform of the discrepancies in the tax return and seeks assistance 
on how to rectify the issue and willingly wishes to comply and make payments accordingly. Company 
A lodged amended Form C return on 15/04/2016 which contained all the corrections.  
Suppose auditor commenced audit on 15/05/2016 and discovered that PAYE taxes was still unpaid 
and raises audit assessment imposing penalty of 75% on the discrepancy as per facts in Situation 1. 
 
How will section 46 penalty be imposed in this scenario? 
 

CEO’s position  
Given that penalty is imposed at a rate of 75%, section 46(4) has mitigating factors which reduces the 
penalty imposed on the basis that voluntary disclosure occurs before commencement of audit. In this 

                                                             
18 Act No. 13 of 2018 – Tax Administration (Budget Amendment) Act 2018 
19 Reference is made to TAA 2009 
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regard, penalty rate imposed will be reduced by ten (10) percentage points hence penalty will be 
imposed at a rate of 65% (75% - 10). Therefore, section 46(4)(a) applies.  
 
Note: The same decrease in percentage points will apply if taxpayer voluntarily discloses before the 
CEO discovers of the shortfall (Section 46(4)(b)).   
 
 

Example 3 – Situation 1 – “Any other case” resulting in a tax shortfall (20%)  
Mr. K, a taxi driver earns sales of $90,000 per year from the 7 taxicabs that he owns. His taxicabs are 
based at the Suva city mall taxi stand on a daily basis. Mr. K commenced his taxi business in 2014; and 
he keeps an account of all cash takings received through the use of a receipt book. He also files all 
receipts of expenses relating to his taxi business and at the end of 2014, he is fully aware that he has 
to lodge his tax return. 
Given that Mr. K has no knowledge of accounting, he did not want to engage a tax agent due to high 
fees. He then decides to manually prepare his financials. At this point, he also did not liaise with FRCS. 
He lodged his Form B return with FRCS in February 2015. 
Upon assessing of his tax return, it was assessed that taxpayer had declared $9,000 sales and heavily 
claimed expenses to which FRCS assessor found it to be illogical. The tax return was showing a 
substantial expenses figure of $60,000. Assessor then recommends taxpayer to be audited by FRCS’s 
Audit and Compliance section.  
 
Will section 46 penalty be imposed and how? 
 

CEO’s position 
In the course of audit and after reconciling the cash takings in the taxpayer’s receipt book, auditor 
found out that the total sales was $90,000 and not $9,000. Given Mr. K’s lack of accounting 
knowledge, Section 46(2)(a) is not applicable as there is clearly no evidence that could amount to 
scheming by Mr. K. It is clearly a clerical error on Mr. K’s part which caused the discrepancy in the tax 
return. Therefore, section 46(2)(b) will apply, resulting in the imposition of audit penalty of 20% on 
the tax shortfall discrepancy.  
 
 

Example 3 – Situation 2 – Second Offence  
Based on the same facts presented in Example 3 – Situation 1, suppose a compliance check was carried 
out in 2017 relating to 2016 tax year and it was discovered that Mr. K, again, declared in his tax return, 
sales as $65,900 and not $92,000. Mr. K when interrogated, says, that he made arrangement with 
couple of his working customers that they could pay during pay-week. At the end of the financial year, 
he had credit sales amounting to $26,100. He did not include it as part of total sales because he had 
not received cash to account it in his financial books and tax return. At this point, he was informed 
that his basis of accounting was accrual and whether or not he has received cash, he still has to 
account for the transaction in his books.   
 
Will section 46 penalty be imposed? How?  

 
CEO’s position  
In the course of audit, auditor found out that the total sales was $92,000 and not $65,900. Given Mr. 
K’s lack of accounting knowledge, Section 46(2)(a) is not applicable as there is clearly no evidence that 
could amount to scheming by Mr. K. It is clearly lack of knowledge by Mr. K which caused the 
discrepancy in the tax return. Therefore, section 46(2)(b) will apply, resulting in the imposition of audit 
penalty of 20% on the tax shortfall discrepancy. 
Because this is a second application of section 46, the 20% penalty will be increased by ten (10) 
percentage points, thus penalty rate imposed will be 30%.    
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Example 3 – Situation 3 – Third Offence  
Based on the facts presented in Example 3 – Situation 1, suppose a compliance check was carried out 
in 2018 relating to 2017 tax year and again, Mr. K, instead of claiming $700 depreciation expense, he 
claimed $7000 in his chargeable income computation. As a result, his computation resulted in a 
substantial loss.  
 
Will section 46 penalty be imposed? How?  

 
CEO’s position  
Yes. Section 46(3)(b) will apply as this is the third time Mr. K has committed the same conduct, which 
is again, a clerical error. At this point, Mr. K’s initial penalty will be increased by 25 percentage points. 
Therefore, he will be imposed a penalty rate of 45%.  
 
Note: If after this point, Mr. K continues to breach the same conduct, he will continuously be imposed 
penalty at the rate of 45%.  

 
Example 3 – Situation 4  
Based on the same facts as Example 3 – Situation 1, Mr. K, after lodging return requests FRCS officer 
to stamp the same copy of the return lodged as he wishes to verify again the figures disclosed in his 
Form B tax return. Upon verifying at his residence, he discovered the error and calls FRCS customer 
service officer straight away to inform of the error and how he wishes to have it rectified. Note that 
at the time Mr. K contacted FRCS, no audit has commenced as yet.  
 

CEO’s position  
Given that penalty is imposed at a rate of 20%, section 46(4) has mitigating factors which reduces the 
penalty imposed on the basis that voluntary disclosure occurs before commencement of audit. In this 
regard, penalty rate imposed will be reduced by ten (10) percentage points hence penalty will be 
imposed at a rate of 10%. Therefore, section 46(4)(a) applies.  
 
Note: The same decrease in percentage points will apply if taxpayer voluntarily discloses before the 
CEO discovers of the shortfall (Section 46(4)(b)).   
 
 

Example 4 – Situation 1 – “Recklessly”  
Mrs. B commenced in 2012 with operating of a residential accommodation business where she houses 
tertiary students for short stays over the span of their university studies. She owns two apartments, 
each with 15 standard rooms. The room charges are $50 per week. Assuming that her whole flat is 
occupied at any time, she earns a total income of $18,000 per annum. She has three sons who are 
also co-owners of the business and every business decision would be considered in agreement with 
all of her sons.  
Mrs. B is aware of her tax obligations and that is, to lodge her Form B tax return by March, 2013. 
Because she has no accounting background, she engaged a tax agent to prepare her books on her 
behalf. Mrs. B opened another bank account separately for business dealings, however her rental 
payments continued to be deposited directly into her personal bank account. Later on in 2016, the 
FRCS audit section identified upon reconciliation of income that there was a substantial amount 
omitted of $80,000 from Mrs. B’s total income. The accountant prepared Mrs. B’s books solely on the 
documents submitted to him and these included receipts and invoices issued and received, personal 
bank statements and a book where she manually updates all transactions. 
 
Will section 46 penalty be imposed and how?  
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CEO’s position  
Yes. The tax agent prepared the books based on the documents submitted resulting in a material tax 
shortfall by Mrs. B. At this point, the tax agent did not verify nor liaise with taxpayer relating to the 
accuracy of documents submitted. Mrs. B, when interrogated, stated that she forgot to disclose the 
other bank account with her tax agent and she also was not aware that such amount was to be 
included as part of her income.  
Because the tax agent did not liaise with Mrs. B, and also because Mrs. B, assumingly agreed with all 
her sons with the documents submitted for the purpose of preparation of financial books, and further 
did not clarify with FRCS on such matter, is seen to be reckless, in the sense, that she was negligent 
and did not bother to clarify the needful in complying with the tax laws.  
Even though the books were prepared by her tax agent, Mrs. B will be imposed penalty of 75% as she 
was reckless on her part and was indifferent about the outcome of her financial dealings. 
 
The tax agent, on the other hand, maybe subject to prosecution under section 116A of TAA 2009.   
 
 

Example 5  
 
Section 46A – Situation 1 
 
XCo declared a loss of $120,000 in his 2015 tax return for which it was used to offset 2016 and 2017 
profits. After the audit was carried out in 2017 based on 2015, it was found out that the loss amount 
was supposed to have been $20,000 and not $120,000 as initially claimed.  
 
Will section 46A penalty be imposed and how? 
 

CEO’s position  
Yes. The penalty will be imposed on the tax portion of the overstatement amount. In this case, the 
loss has been overstated by $100,000. The calculation is as follows:  
 

Step 1: Calculate the tax portion of the overstatement where corporate tax rate is 20% 
$120,000 - $20,000 = $100,000 
 
20% of the overstatement  
= (20/100) * $100,000 = $20,000 
 

Step 2: Calculate the penalty on the tax portion of the overstatement  
Assuming the auditor determines that a 75% penalty is applied, calculation is as per below:  
 
75% * $20,000 = $15,000 
 
 

Section 46A – Situation 2 
 
YCo declared a loss of $50,000 in his 2016 tax return for which it was used to offset 2016 and 2017 
profits. After the audit was carried out in 2017 based on 2016, the audit finding was a net profit of 
$20,000  
 
Will section 46A penalty be imposed and how? 
 

CEO’s position  
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Yes. The penalty will be imposed on the tax portion of the overstatement amount as well as on the 
tax shortfall. This example will attract both section 46 and section 46A penalties. The calculation is as 
follows:  
 

Step 1: Calculate the tax portion of the overstatement ($50,000 loss to zero) where 
corporate tax rate is 20% 
$50,000 - $0 = $50,000 
 
20% of the overstatement  
= (20/100) * $50,000 = $10,000 
 

Step 2: Calculate the penalty on the tax portion of the overstatement  
Assuming the auditor determines that a 75% penalty is applied, calculation is as per below:  
 
75% * $10,000 = $7,500 

 
Step 3: Calculate penalty on tax shortfall (zero to profit of $20,000) 
Assuming the auditor determines that a 75% penalty is applied, calculation is as per below:  
 
$20,000 * 75% = $15,000 
 
In both situations, the total penalty payable under this scenario is $7,500 + $15,000 = $22,500 
 
 

Section 46A – Situation 3 
 
ZCo declared a loss of $120,000 in his 2015 tax return for which it was used to offset 2016 and 2017 
profits. After the audit was carried out in 2017 based on 2015, it was found out that 2015 resulted in 
a nil assessment.  
 
Will section 46A penalty be imposed and how? 
 

CEO’s position  
Yes. The penalty will be imposed on the tax portion of the overstatement amount. In this case, the 
loss has been overstated by $100,000. The calculation is as follows:  
 

Step 1: Calculate the tax portion of the overstatement  
$120,000 - $0 = $120,000 
 
20% of the overstatement  
= (20/100) * $120,000 = $24,000 
 

Step 2: Calculate the penalty on the tax portion of the overstatement  
Assuming the auditor determines that a 75% penalty is applied, calculation is as per below:  
 
75% * $24,000 = $18,000 
 
 

Example 6 
 
Section 46B – Situation 1 
MCo, a registered company understated its VAT sales by $150,000 in 2016. This was Auditor K’s 
findings after a VAT Audit. Will MCo be imposed VAT penalty of 300% under section 46B of TAA 2009?  
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CEO’s position  
Yes. MCo will be imposed 300% penalty on the tax shortfall resulting from the under – declared 
income of $150,000 (VIP)20. In this case, MCo’s situation triggered Section 46B(1)(a) which was clearly 
a misstatement or omission. The VAT penalty will be calculated as follows:  
                                                                        

Omitted VAT sales $150,000 

Tax portion of the Omitted VAT Sales (9/109) * $150,000 =  $12,385.32 

Imposition of VAT penalty on Tax Portion 300% * $12,385.32 =  $37,155.96 

 
 

Section 46B – Situation 2  

NCo registered for VAT on 01/01/2017 with a quarterly taxable VAT period. In its Jan – March’s VAT 

return which was lodged in April 2017, NCo falsified VAT input claims amounting to $100,000, which 

resulted in a substantial refund amount. It was only through an integrated audit was this anomaly 

discovered.    

Will section 46B penalty apply and how?  

 

CEO’s position  

Yes. Section 46B penalty will apply as this scenario triggered section 46B(1)(c) where NCo has caused 

an excess in the refund amount compared to the normal amount that should have been refunded. 

Therefore, the calculation will be as follows: 

Overstated VAT input $100,000 

Tax portion of the overstatement (9/109) * $100,000 =  $8,256.88 

Imposition of VAT penalty on Tax Portion 300% * $8,256.88 =  $24,770.64 

 

 

  

                                                             
20 VIP means VAT Inclusive Price  



Page 24 of 31 
 

Increases & Decreases in the Penalty Rate imposed and how the general rule applies  

 

 

 

  

Audit 1 Audit 2 Audit 3  
& subsequent audits 

Penalty Imposed: 
20% 
(taxpayer was not aware of tax implications) 

 
 
 

Penalty Imposed 
75%  
(taxpayer commits same mistake again despite 
being aware of tax implications) 

 
Penalty increased by 10 percentage 
points as this is the second application 
of Section 46 of TAA 2009 

Penalty Imposed 
20% 
(taxpayer error or omission is on a different subject 
matter which the taxpayer is not aware of) 

 
Penalty increased by 25 percentage points 
as this is the third application of section 
46 of TAA 2009 
 

Final Penalty: 20% Final Penalty: 85% Final Penalty: 45% 

Penalty Imposed: 
75% 
(taxpayer was aware of tax implications and 
was reckless in preparing returns or making 
statement to tax officer) 

 
 
 

Penalty Imposed: 
20%  
(taxpayer commits a different mistake on which 
he or she the false statement was not made in a 
reckless manner) 

 
Penalty increased by 10 percentage 
points as this is the second application 
of Section 46 of TAA 2009 
 

Penalty Imposed: 
75% 
(taxpayer error or omission is based on the same 
facts and issues as per Audit 2) 

 
 
Penalty increased by 25 percentage points 
as this is the third application of section 
46 of TAA 2009 

 

Final Penalty: 75% Final Penalty: 30% Final Penalty: 100% 

Penalty Imposed: 
20% 
 

Penalty Imposed:  
20% 
(taxpayer commits a different mistake on which 
he or she the false statement was not made in a 
reckless manner) 

 
Penalty increased by 10 percentage 
points as this is the second application 
of Section 46 of TAA 2009 

Penalty Imposed: 
20% 
(taxpayer commits a different mistake on which he 
or she the false statement was not made in a 
reckless manner) 

 
Penalty increased by 25 percentage points 
as this is the third application of section 
46 of TAA 2009 
 

Final Penalty: 20% Final Penalty: 30% Final Penalty: 45% 

Penalty Imposed: 
75% 
(taxpayer was aware of tax implications and 
was reckless in preparing returns or making 
statement to tax officer) 

 
 
 

Penalty Imposed: 
75%  
(taxpayer commits the same mistake as per 
Audit 1) 

 
Penalty increased by 10 percentage 
points as this is the second application 
of Section 46 of TAA 2009 
 

Penalty Imposed: 
75% 
(taxpayer error or omission is based on the same 
facts and issues as per Audit 1) 

 
 
Penalty increased by 25 percentage points 
as this is the third application of section 
46 of TAA 2009 

 

Final Penalty: 75% Final Penalty: 85% Final Penalty: 100% 
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APPENDIX 3 – 75% Audit Penalty Process Flow  

 

Assessment of audit case 
penalty

75% penalty rate requirement 

A taxpayer, who is a first time offender of 75% penalty rate requirement, 
makes a statement or omission to a tax officer on the basis of: 

“knowingly” or 

“recklessly” 

which is dependent on the facts and circumstances of each case subject to 
21(1)(a) 

Does Section 46(2)(a) or Section 
46A(2)(a) apply?

75% penalty rate applies 
(Section 46(2)(a) or 
Section 46A(2)(a))

Yes
Is taxpayer a repeat offender of 

Section 46(2)(a) or Section 
46A(2)(a)? 

N
o

Yes

Taxpayer qualifies for exemption 
under Section 46(5)

No

Has taxpayer made voluntary 
disclosures in accordance with 

section 46(4)?

65% penalty rate applies 
(Section 46(4) or Section 

46A(2)(a))

Yes

No

85% penalty rate applies 
(Section 46(3)(a) or Section 
46A(2)(a)) for second time 

offender of Section 46A(2)(a)

100% penalty rate applies 
(Section 46(3)(b) or Section 

46A(2)(a)) for third or 
subsequent time offender of 

Section 46(2)(a) or Section 
46A(2)(a)

In
cr

ea
se

 b
y 

10
 

p
er

ce
n

ta
ge

 
p

oi
nt

s

Increase by 25 percentage points

D
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a
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y 
10

 
p
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n
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p
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nt
s
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APPENDIX 4 – 20% Audit Penalty Process Flow 

 

Assessment of audit case 
penalty 20% Penalty Rate Requirement

It applies to taxpayers who make the statement or omission for any other 
cases on the basis of: 

 “is reasonably expected to know”

which is applicable on a case by case basis subject to Section 21(1)(a)  

Does Section 46(2)(b) or 
46A(2)(b) apply?

20% penalty rate applies 
(Section 46(2)(b) or 
Section 46A(2)(b))

Yes

Is taxpayer a repeat offender of 
Section 46(2)(b) or Section 

46A(2)(b)? 

N
o

Yes

Taxpayer qualifies for exemption 
under Section 46(5)

No

Has taxpayer made voluntary 
disclosures in accordance with 

section 46(4)?

10% penalty rate applies 
(Section 46(4) or Section 

46A(2)(b))

Yes

No

30% penalty rate applies 
(Section 46(3)(a) or Section 
46A(2)(b)) for second time 

offender of Section 46(2)(b) or 
Section 46A(2)(b))

45% penalty rate applies 
(Section 46(3)(b) or Section 

46A(2)(b)) for third or 
subsequent time offender of 
Section 46(2)(b) or Section 

46A(2)(b)

Increase by 25 percentage points
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y 
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APPENDIX 5 – VAT Audit penalty matrix 

 

 
 
 
 
 

 
 

   

TAA 

Provisions 

Penalty Rates Nature of Behavior of Registered Person 

46B(1)(a)  

 

 

 

 

 

300% 

 

Any person registered for VAT who makes false statement to a tax officer 
which results in material tax deficiency. 

 False input tax claim 
 

46B(1)(b)  Any person registered for VAT evades or does acts with intent to evade the 
payment of any deficient amount of tax payable. 

 Manipulation of the values submitted to tax office. 
 Inappropriate record keeping.  
 Maintaining the record keeping system which does not 

capture all the transaction of the business.  
 

46B(1)(c) Any person registered for VAT who causes or does any act with intent to obtain 
falsified amount of refund from the tax office. 

 False registration by taxpayer where business does not exist. 
 

46B(1)(d) Any registered person who does not fulfill his/her duty and obligation imposed 
under the VAT Act which causes: 

1. Evasion in the payment of any deficient tax; and 
2. To obtain the falsified amount of VAT refund.  

 Claiming the same input tax more than once. 
 False zero rated claims. 
 Claiming the VIP amount as an input tax credit. 
 Not declaring the taxable income. 

 

46B(2) & 

46(5) 

0% 1. Taxpayer was reasonably unaware of the deficient tax which was 
caused by their tax agent, employee or another person. 

2. The deficient tax involved a contentious area of the tax law, and the 
taxpayer has a reasonably arguable position in their current 
treatment. 
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APPENDIX 6 – Chronology flow Process 

 
 
 

Audit Case

Apply section 46(2)?

Apply section 46(3)?

No

Yes

Does section 46(1) 
apply?

No penalty imposed

Does section 46(5) 
apply?

Penalty imposed at 
0%

Yes

N
o

Refer Appendix 2 & 4 
of this SIG

Refer Appendix 2 & 4 
of this SIG

Apply section 46(4)?
Refer Appendix 2 & 4 

of this SIG

Correct penalty rate 
imposed

 
 

 



Page 29 of 31 
 

APPENDIX 7 – Legislation  

 

Section 46 of TAA 2009 

 
Penalty for Making False or Misleading Statement 
 
46. (1) This section applies to a person – 

 
(a) who makes a statement to a tax officer that is false or 
misleading in a material particular or omits from a statement made to a tax officer any matter or 
thing without which the statement is false or misleading in a material particular; and 
(b) the tax liability of the person or of another person computed on 
the basis of the statement is less than it would have been if the statement had not been false or 
misleading (the difference being referred to as the “tax shortfall”. 
 

(2) Subject to subsection (3), a person to whom this section applies is liable – 
 

(a) if the statement or omission was made knowingly or recklessly, for a penalty equal to 75% of 
the tax shortfall; or 
(b) in any other case, for a penalty equal to 20% of the tax shortfall. 

 
(3) The amount of penalty imposed under subsection (2) on a person is 
increased by – 
 

(a) 10 percentage points if this is the second application of this section to the person; or 
(b) 25 percentage points if this is the third or a subsequent application of this section to the 
person. 

 
(4) The amount of penalty imposed under subsection (2) on a person is reduced by 10 percentage points if the 
person voluntarily discloses the statement to which the section applies prior to the earlier of – 

 
(a) discovery by the CEO of the tax shortfall; or 
(b) the commencement of an audit of the tax affairs of the person to whom the statement 
relates. 

 
(5) No penalty is payable under subsection (2) if – 
 

(a) the person who made the statement did not know and could not reasonably be expected to 
know that the statement was false or misleading in a material particular; or 
(b) the tax shortfall arose as a result of a self-assessment taxpayer taking a reasonably arguable 
position on the application of a tax assessment return. 
 

(6) For the purposes of this section, a statement made to a tax officer includes a statement made, in writing or 
orally - 

(a) in any application, certificate, declaration, notification, tax return, objection, or other 
document furnished or lodged under a tax law; 
(b) in any information required to be furnished under a tax law; 
(c) in any document furnished to a tax officer; 
(d) in answer to a question asked of a person by a tax officer; or 
(e) to another person with the knowledge or reasonable expectation that the statement would 
be passed on to a tax officer.  

 
 

False or Misleading Statement Penalty 
 
46A. (1) This section applies to a person who makes a false or misleading statement as specified in section 
46(1)(a) but which does not result in a tax shortfall. 
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(2) Subjection to subsection (3), a person to whom this section applies is liable for false or misleading statement 
penalty equal to  
 

(a) when the statement or omission was made knowingly or recklessly, 75% of the 
overstatement; or 
(b) in any other case, 20% of the overstatement. 

 
(3) No false or misleading statement penalty applies in the circumstances specified in section 46(5). 
 
(4) Section 46(6) applies in determining whether a person has made a statement not a tax officer. 
 
 
Penalty in case of VAT evasion 
 
46B. (1) Any registered person under the Value Added Tax Decree 1991 who  

 
(a) makes a statement to a tax officer that is false or misleading in a material particular or omits 
from a statement made to a tax officer any matter or thing without which the statement is false 
or misleading in a material particular; 
(b) evades, or does any act with intent to evade, the payment of any amount of tax payable  
(c) causes, or does any act with intent to cause, the refund to that person by the Chief Executive 
Officer of an amount in excess of the amount properly so refundable to that person; or 
(d) defaults in the performance of any duty imposed upon that person by the Value Added Tax 
Decree 1991 or regulations made under the Value Added Tax Decree 1991 with intent to  

 
(i) evade the payment of any deficient tax; or 
(ii) cause the refund to that person by the Chief Executive Officer of an amount in excess 
of the amount in excess of the amount properly so refundable to that person, 
is liable for a penalty equal to 300% of the deficient tax. 
 

(2) No false or misleading statement penalty applies in the circumstance specified in section 46(5). 
 
(3) Section 46(6) applies in determining whether a person has made a statement to a tax officer. 
  
 
Offence for Making False or Misleading Statement  
53.▬ (1) A person who knowingly or recklessly -  

(a) makes a statement to a tax officer that is false or misleading in a material particular; or  
(b) omits from a statement made to a tax officer any matter or thing without which the 
statement is false or misleading in a material  
particular, 
 
commits an offence and is liable to a fine not exceeding $25,000 or  
Imprisonment for a term not exceeding 24 months or both a fine and Imprisonment  
 

(2) Section 46(6) applies in determining whether a person has made a statement to a tax officer. 
 
 

Cancellation of Registration  
114. ▬ (1) A tax agent must notify the Board, in writing, if the tax agent ceases to carry on business as a tax 
agent.  
 
(2) Notification under subsection (1) must be made within 7 consecutive days of ceasing to carry on business as 
a tax agent.  
(3) A tax agent may apply to the Board, in the approved form, for cancellation of the agent’s registration if the 
agent no longer wishes to be registered. 

 
(4) The Board may cancel the registration of a tax agent if -  

(a) the tax agent has notified the Board under subsection (1);  
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(b) the Board is satisfied that an application should have been made even though no application has 
been made under subsection (1);  
(c) the tax agent has applied for cancellation of the agent’s registration under subsection (3);  
(d) a tax return prepared and filed with the CEO by the tax agent is false in any material particular, 
unless the tax agent establishes to the satisfaction of the Board that the false statement was not wilfully 
or negligently made;  
(e) the tax agent is liable for a significant penalty or convicted of an offence under a tax law or is subject 
to an order under section 59;  
(f) the agent becomes an undischarged bankrupt;  
(g) the tax agent has failed to maintain his or her personal tax affairs in a satisfactory state;  
(h) the tax agent has, for any other reason, ceased to be a fit and proper person to remain registered;  
(i) the tax agent has breached the Code of Conduct 57.  
 

(5) The Board give notice, in writing, of a decision of the Board’s intention to cancel the registration of a tax 
agent.  

 
(6) A Tax Agent dissatisfied with the Board’s decision of the Board’s intention to cancel his or her registration 
can challenge such notice of intension to cancel the registration only under section 82.  

 
(7) Subject to subsection (8), the intention to cancel under subsection (5) or the actual cancellation of the 
registration under subsection (4) takes effect 30 consecutive days after the tax agent has been served with notice 
of intention to cancel or the actual cancellation.  
 
(8) If a tax agent served with notice of intention to cancel or where actual cancellation has been effected, and 
such a Tax Agent gives, notice to the Board of his intention to appeal either the intention to cancel or where 
actual cancellation of his registration has been effected, such cancellation becomes effective if affirmed by the 
Tax Tribunal upon appeal. 
 
“Offences by a tax agent  
116A. A tax agent who—  

(a) prepares, passes, presents or causes to be prepared, passed or presented as genuine any document 
required to be produced under any tax law which is not in fact a genuine document or which is false 
or misleading in any material particular;  

(b) makes any entry in any document required to be produced under any tax law which is false or 
misleading in any material particular;  

(c) makes in any oral declaration to a tax officer or in any document produced to a tax officer any 
statement which is false or misleading in any material particular or produces or delivers to a tax 
officer any declaration or document containing any such statement; or  

(d) omits from a statement made to a tax officer any matter or thing without which the statement is 
false or misleading in a material particular,  

commits an offence and is liable to a fine not exceeding $50,000 or to imprisonment for a term not exceeding 
10 years or to both a fine and imprisonment.”.  
 
Third Schedule (Section 2)  

 
PART B – Self Assessment Taxpayers  
The following are self-assessment returns for the purposes of this Decree –  
 
(1) A return required under section 33, 34 or 35 of the Value Added Tax Decree. 
 
(2) A return required under section 104,108,126, 131 or 135 of the Income Tax Act.  


