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STANDARD INTERPRETATION GUIDELINE 2019-20 

INCOME TAX ACT 2015 – WITHHOLDING OF TAX FROM COMMISSIONS AND 
OTHER PAYMENTS MADE UNDER A CONTRACT FOR SERVICE 

This draft Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Service’s (“FRCS”) 
policy and operational practice in relation to the administration of Provisional Tax. 

This SIG also sets out the Chief Executive Officer’s (“CEO”) position in regards to the interpretation of 
“contract for service” and the obligations of both the independent contractor and the recipient of the 
service.  

It is issued with the authority of the CEO of FRCS.   

All legislative references in this draft SIG are to the Income Tax Act 2015 (“the ITA”), the Income Tax 
(Collection of Provisional Tax) Regulations 2016, Tax Administration Act 2009, Act No. 8 of 2019, Act No. 
9 of 2019 and Legal Notice 50 of 2019 (unless otherwise stated).   

This SIG is in effect from 1st August 2019 and may need to be reviewed in the event of any relevant 
legislative amendments. 
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PURPOSE 

1. This SIG is aimed at providing the CEO’s interpretation and application of the withholding tax also 
referred to as Provisional Tax (“PT”) provisions which relate to the Income Tax legislation. This SIG 
also includes 2019/2020 budget amendments relating to PT. 

 
2. The objectives that will be discussed in this SIG are as follows:   

a) The administration of PT and its legal framework;   
b) the conditional requirements of the application of PT;  
c) contract for service and the underlying elements of a contract;   
d) the tax obligations of an “independent contractor” and the “recipient of the service” and  
e) offences in relation to a tax return or other documents.  

  

INTRODUCTION  

3. “Contract for service” or “commission” payments made to independent contractors may attract PT, 
subject to conditional requirements. 

 
4. For PT to apply, all of the conditional requirements discussed at paragraph 13 of this SIG must be 

met.  
 
5. If it is determined that PT applies, then attention must be drawn towards taxpayer obligations, 

which covers registration, filing, payment and recordkeeping.  
 
6. Offences relating to tax returns or other documents are also covered in this SIG.  
 
7. For the purpose of this SIG, the CEO makes reference to these key terms as follows:  

 
“EPT” means Electronic Provisional Tax Summary  
 
“contract for service” means a contract or an agreement between an “independent contractor” and 
“recipient of the service”.  
 
“independent contractor” means the contractual service provider or sub-contractor. Independent 
contractor, for the purpose of this SIG can also be referred to as the “service provider” or the 
“payee”. 
 
“payment under a contract for service” means contractual payment.  
 
“recipient of the service” means the person receiving the service pursuant to the contract for 
service also referred to as the “payer”.  
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LEGISLATIVE ANALYSIS  

Administration of Provisional Tax  

 
8. PT is a form of withholding tax which is covered under section 114 of ITA 2015.  
 
9. Under section 114 of ITA 2015, PT maybe applicable on two forms of payments. These include:  

 
a) commission payments1 relating to provision of insurance or sale of any property, 

including books, publications, buildings or land; or  
b) payments under a “contract for service”2  

received by the independent contractor for the contractual service provided to a recipient of the 
service. 

 
10. PT is withheld at a rate of five percent (5%)3 on gross commission received or gross payments 

received under a contract for service.  
 
11. It is important to note that a “recipient of the service” is not liable to withhold tax from an amount 

that is exempt income of the independent contractor4. 
 
12. For the purpose of this SIG, the recipient of the service should be a “resident person”5 or a 

“permanent establishment”6 in Fiji of a non – resident person7.  
 
 

Conditional Requirements on the application of Provisional Tax 

 
13. In determining whether or not PT applies, the CEO provides that the following conditional 

requirements must be met:  
 

a) The service provider must be an “independent contractor” for tax purposes;  
b) a contract (express or implied) exists;  
c) the contract for service is a legitimate one and promotes arm’s length principle, meaning 

that the contract price between associates must be based on the fair market value;  
d) the total payments paid to any one person is more than FJD$1,0008 in a tax year.  

 
 
 

                                                           
1 Regulation 3(1) – Income Tax (Collection of Provisional Tax) Regulations 2016; Legal Notice No. 9; Section 114(1) of ITA 2015 
2 Regulation 3(2) – Income Tax (Collection of Provisional Tax) Regulations 2016; Legal Notice No. 9; Section 114(2) of ITA 2015 
3 Regulation 3(2) – Income Tax (Collection of Provisional Tax) Regulations 2016; Legal Notice No. 9 
4 Section 115 of ITA 2015 
5 Section 2 – ITA 2015 
6 Section 2 – ITA 2015 
7 Section 114(2) – ITA 2015 
8 Regulation 3(8) – Income Tax (Collection of Provisional Tax) Regulations 2016; Legal Notice No. 9 
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Contract for service 

  
14. Section 1149 applies to contracts for services. A contract or an agreement may be either express or 

implied in form. 
 
15. Express contracts may include written or oral contracts. Under express contracts, there is a clear 

indication that the parties intend to be bound by a legally enforceable contract.  
 
16. In circumstances where it is difficult to establish whether there is a clear indication of a legally 

enforceable contract (implied contracts), the CEO will assess the conducts of the parties involved10 
by looking at the elements of the contract.  

 
17. Whilst assessing the conduct of the parties, the CEO will consider the following elements of a 

contract11 to exercise his discretion in whether or not a contract can be concluded;   
 

a) Offer and acceptance;  
 This means that for a contract to be valid and enforceable at law, there must be 

an offer by either party and the same is accepted by the other party to the 
contract.  
 

b) all of the terms and conditions of the agreement must be agreed upon;  
 An agreement must be “complete”. This means that all the terms and conditions 

that bind the parties must be decided and agreed upon.  
   

c) the independent contractor and the recipient of the service must intend to be legally 
bound; and  

 This means that parties to the contract undertake to carry out duties and 
obligations in accordance with the scope of their mutual agreement.   
 

d) the contract for service is for a consideration.  
 This means that the payment must be in monetary form.  

 

Taxpayer Obligations  

18. Taxpayer obligations will be discussed in three – parts. These are:  
 

a) Registration;  
b) Filing & Payment, and  
c) Record – Keeping.  
 
 

                                                           
9 ITA 2015 
10 (Mani v St Fort Investment Ltd and Others, 1985) 
11 J. C. Care (2001); Contract Law in the South Pacific, Great Britain, Cavendish Publishing Limited, pp. 3-60  
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(a) Registration  
  

19. As per FRCS standard practice, recipient of the services, who are liable to withhold PT, are required 
to register as a Contract Employer with FRCS – Customer Service Center.  

 
(b) Filing & Payment 
 

20. The recipient of the service who is withholding PT must:  
 

a) withhold PT at the time the amount is actually paid, or otherwise made available to the 
independent contractor12; 

b) issue to the independent contractor a Contractor’s PT Certificate13 ( Form IRS454)14; and 
c) file with the CEO a monthly electronic provisional tax (“EPT”) summary15.  

 
21. Any PT required to be withheld by the recipient of the service must be paid to FRCS by the end of 

the calendar month following the month in which the recipient of the service was required to 
withhold tax.16  

 
22. In situations where the recipient of the service withholds but fails to pay FRCS by the due date 

commits an offence and is liable to a fine not exceeding $25,000 or imprisonment for a term not 
exceeding 10 years or both.17  

 

Recovery of PT 

 
23. If the recipient of the service fails to withhold PT or fails to pay FRCS the withheld PT, that person 

becomes personally liable to pay that amount of PT to FRCS.18  
 
24. The person who fails to withhold PT and is personally liable for the tax amount is entitled to recover 

the tax from the independent contractor19.   
 
25. In situations where the recipient of the service fails to withhold PT or is unable to recover the same 

from the independent contractor, the CEO may recover the PT from the independent contractor 
provided that the amount recovered does not exceed the amount that should have been 
withheld20.  

 

                                                           
12 Section 116(d) – ITA 2015 
13 Section 120(1) – ITA 2015 
14 IRS 455 – Instructions to completing IRS 454 
15 Section 121 – Act No. 9 of 2019 WEF 1st August 2019 – Income Tax (Budget Amendment) Act 2015 
16 Section 117(1) – ITA 2015 
17 Section 2, Income Tax (Collection of Provisional Tax) (Amendment) Regulations 2019; WEF 1st August 2019 
18 Section 118(1) – ITA 2015 
19 Section 118(2) – ITA 2015 
20 Section 119(1) – ITA 2015 
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26. However, the recipient of the service will continue to be liable for the imposition of penalties and 
any other action in respect of the failure21. 

 
 
(c) Record – keeping  
 

27. The independent contractor and the recipient of the service are both required22 to maintain or take 
reasonable care to maintain23 in Fiji and in the English language accounts, documents, and records 
(including in electronic format) for tax purpose for a period of seven (7) years after the end of the 
tax period to which they relate.  

 
 

Tax Implications of Withholding Provisional Tax  

 
28. The independent contractor who is required to lodge an Income Tax return for a tax year must 

attach to the tax return the Contractor’s PT certificates received24 during that tax year. 
 
29. The recipient of the service must be compliant with section 12125 by lodging monthly EPT 

summaries.  
 
30. The PT withheld from the contractual payment made to the independent contractor is allowed as 

a tax credit against the tax due by the independent contractor on his chargeable income for the tax 
year in which the PT was withheld26.    

 
31. However, the tax credit discussed at paragraph 29 above will only be allowed if the recipient of the 

service lodges monthly EPT summaries and pays to the CEO the withheld PT before the end of the 
month following the actual month the PT was withheld.  

Offence in relation to a tax return or other documents  

32. Prior to the 2019/2020 budget amendment, Section 3 of TAA required a taxpayer to file a return in 
the approved form. From the 2019/2020 budget amendment, this has been amended to include 
“other documents” as well.   

 
33. “Other document” shall mean to include Electronic Monthly Summary (“EMS”), Electronic 

Provisional Tax (“EPT”). For more information on “other document”, please refer to SIG – TAA 
Budget Amendments 2019/2020. 

 

                                                           
21 Section 119(2) – ITA 2015 
22 Section 34(1)(a) – TAA 2009 
23 Section 34(1)(b) – Act No. 8 of 2019 – TAA Budget Amendment Act  
24 Section 120(2) – ITA 2015  
25 ITA 2015 
26 Section 124(2) – ITA 2015 
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34. Section 49 of TAA which relates to the offence for failing to file a return is now amended to include 
offence in relation to failure to file “other documents”.  

 
35. This means that if the recipient of the service fails to file a return or monthly EPT, the recipient of 

the service commits an offence and is liable for a fine of not exceeding $25,000 or to imprisonment 
for a term not exceeding 10 years or to both a fine and imprisonment.27  

 
 

Anti – Avoidance  

 
36. If the CEO discovers that the contractor engages in any form of anti – avoidance schemes, the 

relevant ITA 2015 law28 and Tax Administration Act (“TAA”) 2009 penalties29 shall apply.   
 
37. For further enquiries, please email tipu@frcs.org.fj for more information. 

 
 

  

                                                           
27 Section 49(1) – TAA 2009 – Tax Administration (Budget Amendment) Act 2019 WEF 1st August 2019 
28Section 102 – ITA 2015  
29 Sections 43, 44 & 45 – TAA 2009  
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Appendix 1 – Legislation 
  

[IT 102] Tax avoidance schemes 
 
(1) Notwithstanding this Act, if the CEO is satisfied that— 

 (a)a tax avoidance scheme has been entered into or 
carried out; and 

 (b)a person has obtained a tax benefit in connection with 
the tax avoidance scheme, 

 (c)[repealed] 
 

the CEO may determine the tax liability of the person who obtained 
the tax benefit as if the tax avoidance scheme had not been 
entered into or carried out and can make compensating 
adjustments to the tax liability of any other person affected by the 
tax avoidance scheme. 
[subs (1) am Act 26 of 2017 s 8, effective 1 August 2017] 
 
(2) When a resident person has entered into a transaction that 
directly or indirectly has the effect that income is foreign-source 
income derived through a non-resident entity that is connected to 
a tax haven, the CEO may adjust the income and foreign tax credit 
position of the resident person to reverse the tax effect of the 
transaction. 
 
(3) If a determination or adjustment is made under this section, 
the CEO must issue an assessment giving effect to the 
determination or adjustment. 
 
(4) A determination or adjustment under this section must be 
made within 7 years from the last day of the tax year to which the 
determination or adjustment relates. 
 
(5) In this section— 
 
non-resident entity 

means a partnership, trust or company that is not a 
resident person; 

scheme 
includes a course of action and an agreement, 
arrangement, promise, plan, proposal, or undertaking, 
whether express or implied and whether or not 
enforceable; 
 

tax avoidance scheme 
means any scheme, whether entered into by a person 
affected by the scheme or by another person, that 
directly or indirectly— 

 (a)has tax avoidance as its purpose or effect; 
or 

 (b)has tax avoidance as one of its purposes or 
effects, if the tax avoidance purpose or effect 
is not merely incidental; 
 

tax benefit 
means— 

 (a)a reduction in a liability to pay tax; 

 (b)a postponement of a liability to pay tax; 
 (c)an entitlement to a refund; 
 (d)an increase in a tax credit; 

 (e)any other advantage arising because of a delay in 
payment of tax; or 

 (f)anything that causes gross income to be exempt 
income, a capital gain to be an exempt capital gain, or a 
fringe benefit to be an exempt fringe benefit; and 

 
tax haven 

means a foreign country or part of a foreign country that 
has— 

 (a)effective tax rates significantly lower than those of Fiji; 
or 

                (b)laws providing for the secrecy of financial or corporate 
information that facilitate the concealment of the identity of the 
real owner of any income or asset. 
 
Withholding of tax from commissions and other payments for 
services 
114.— (1) Subject to subsection (3), a resident person or 
permanent establishment in Fiji of a non-resident person making a 
payment of a commission for the provision of insurance or the sale 
of any property, including books, publications, buildings, or land, 
must withhold tax from the gross amount of the payment as 
prescribed.  
 
(2) Subject to subsection (3), a resident person or a permanent 
establishment in Fiji of a non-resident person making a payment 
under a contract for services, including progress payments, must 
withhold tax from the gross amount of the payment as prescribed.  
 
(3) This section does not apply to the following—  
(a) payments made under a contract of employment; or  
(b) payments subject to tax under section 10. 

 
No withholding from exempt income 
115. A person is not liable to withhold tax from an amount that is 
exempt income of the recipient as prescribed by Regulations made 
under this Act. 

 
Time of withholding 
116. A person required to withhold tax under this Subdivision from 
an amount paid by the person must withhold the tax at the earlier 
of the time the amount is—  
(a) applied on behalf of the recipient either at the instruction of the 
recipient or under any law;  
(b) reinvested, accumulated or capitalised for the benefit of the 
recipient;  
(c) credited to the account, or carried to any reserve, or a sinking 
or insurance fund for the benefit of the recipient;  
(d) actually paid or otherwise made available to the recipient. 

Payment of tax withheld 
117. — (1) Any tax required to be withheld by a person under this 
Subdivision must be paid to the CEO by the end of the Calendar 
month following the month in which the person was required to 
withhold the tax.  
(2) A liability for withholding tax under this Subdivision arises by 
operation of this section and is not dependent on the CEO making 
an assessment of the withholding tax due. 
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Failure to pay tax withheld 
118. — (1) If a person—  
(a) fails to withhold tax as required under this Subdivision; or  
(b) having withheld tax fails to pay the tax to the CEO as required 
under section 117,  
that person is personally liable to pay the amount of tax to the CEO.  
(2) A person personally liable for an amount of tax under 
subsection (1) as a result of failing to withhold the tax is entitled to 
recover the tax from the recipient of the payment. 

Recovery of withholding tax 
119.— (1) If a person fails to withhold tax as required under this 
Subdivision, the CEO may recover the tax from the recipient of the 
payment provided that the total amount recovered does not 
exceed the tax that should have been withheld.  
(2) Notwithstanding the recovery of any tax under subsection (1), 
the person who failed to withhold the tax continues to be liable 
for—  
(a) any other legal action in relation to the failure;  
(b) the imposition of penalty in respect of the failure; and  

(c) the disallowing of a deduction for the expenditure to which the 
failure relates under section 22 (2). 

Tax Withholding Certificate 
120.— (1) A person withholding tax under this Subdivision must 
give to the recipient of the payment a Tax Withholding Certificate 
as prescribed.  
(2) A person required to lodge an Income Tax return for a tax year 
must attach to the return any Tax Withholding Certificate as 
prescribed. 

Act No. 9 of 2019 

Section 121 amended  
7. The Principal Act is amended by deleting section 121 and 

substituting the following—  

“Monthly withholding tax summary  
121. A person withholding tax under this Subdivision except for 
employment income withholding final tax must file with the CEO a 
monthly withholding tax summary as prescribed.”. 
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