STANDARD INTERPRETATION GUIDELINE 2019 – 19
STAMP DUTIES ACT 1920 – BUDGET AMENDMENT 2019-2020
This Standard Interpretation Guideline (“SIG”) sets out the Fiji Revenue and Customs Service’s (“FRCS”)
policy and operational practice in relation to exemption from stamp duties on offshore borrowings
and on instruments executed by certain enterprises.
It is issued with the authority of the Chief Executive Officer of FRCS (“CEO”) who is also the
Commissioner of Stamp Duties under the Stamp Duties Act 1920.
Legislative references in this SIG are the Stamp Duties Act 1920 and Income Tax Act 2015, unless
otherwise specified.
This SIG is in effect from 1st August 2019 and may need to be reviewed in the event of any relevant
legislative amendments.
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PURPOSE
1. Purpose of this SIG is to issue a practical guidance on amendments made to the Stamp Duties Act
1920 in National Budget 2019-2020, addressing the following matters a) explain the amended provision on stamp duty exemption available to an enterprise with an
annual gross turnover not exceeding $500,000, subject to the fulfilment of requirements
stated therein; and
b) explain the new provision on exemption from stamp duty payment for offshore borrowings
made by a person in Fiji, provided the borrowed funds are deposited into a bank account
maintained in Fiji.

INTRODUCTION
2. Small and micro sized enterprises contribute greatly in strengthening economic growth of a
country. They bolster core objectives of a nation by increasing employment growth, promoting
entrepreneurial attitude and encouraging innovation.
3. In recognition of role of small and micro enterprises (“SME”) in achieving socio-economic
objectives of the country, coupled with the need to provide them with continuous support, the
Fijian Government had introduced stamp duty exemption for SMEs in 2015.
4. Vide Stamp Duties (Budget Amendment) Act 20151, instruments executed by SMEs, were
exempted from stamp duty, subject to the fulfilment of certain conditions, such as –
a. the enterprise must be a small and micro enterprise;
b. annual gross turnover of the enterprise must not exceed $ 500,000; and
c. the enterprise must provide a statutory declaration confirming that its annual gross
turnover does not exceed $500,000.
5. It requires to be noted here that SIG on Concessions available to Small and Micro Enterprise
14/2018 explaining this exemption was issued in 2018. Validity period of that SIG shall be from its
date of issue – 16 July 2018 until the date of issue of this SIG – 1st August 2019.
6. Whilst the above exemption benefitted a number of SMEs in lessening business costs, it was also
observed that a large number of enterprises that were not SMEs started posing as SMEs or created
new entities to qualify as SMEs in order to access the stamp duty exemptions. This resulted in
abuse of exemption provisions.

7. Therefore, it became necessary to curb the misuse so that stamp duty exemption was available to
genuine small and micro sized enterprises only.

8. Accordingly, Para 29 – Part 2 of the Schedule to the Stamp Duties Act 1920 was amended vide
Stamp Duties (Budget Amendment) Act 2019 to expand the eligibility conditions under which an
enterprise can avail the stamp duty exemption.

1

The effective date of amendment was 1st January 2016
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9. The National budget 2019-2020 also introduced exemption from payment of stamp duty on
offshore borrowings provided that the funds borrowed were deposited into a bank account
maintained in Fiji.

LEGISLATIVE ANALYSIS
10. Paragraph (29), Part 2 of the Schedule to the Stamp Duties Act 1920 provides –
“(29) Every instrument executed by or on behalf of an enterprise with an annual gross turnover
not exceeding $500,000 provided that such enterprise declares by way of a statutory declaration
that—
(a) the instrument is related to its business activity;
(b) its annual gross turnover does not exceed $500,000; and
(c) it is not connected to a person whose annual gross income or annual gross turnover, as
applicable, exceeds $500,000,
where—
(a) “enterprise” means any going concern of an individual, group, partnership or entity which
trades in goods or services for profit; and
(b) an enterprise is connected to a person if—
(i)
(ii)

the person controls more than 50% of the board composition of the enterprise; or
the person or the person with other persons controls—
(A) more than 50% of voting rights in the enterprise;
(B) more than 50% of rights to income or dividends in the enterprise; or
(C) more than 50% of rights to capital in the enterprise.

Meaning of an ‘enterprise’
11. Stamp duty exemption is available on every instrument executed by or on behalf of an ‘enterprise’.
Here, an enterprise means‘any going concern of an individual, group, partnership or entity which trades in goods or
services for profit;’
12. The general meaning of going concern is a business for the purpose of making profits. Any business
created for trading in goods or services with the intention of making profits is an enterprise. An
enterprise can be business of an individual (sole proprietor), group (association, co-operatives),
partnership or entity (company etc.).
13. The main requirement is that the enterprise must be formed to be run as business for commercial
purposes with the objective of making profits. An enterprise formed for charitable purpose or for
pursuing hobbies shall be outside the purview of ‘enterprise’, and not eligible for exemption.
14. The new amendment replaces the words ‘small and micro enterprise’ with ‘an enterprise with an
annual gross turnover not exceeding $500,000’. Thus, an enterprise shall mean any enterprise with
an annual gross turnover not exceeding $500,000.
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Annual Gross Turnover
15. An enterprise applying for stamp duty exemption must not have annual gross turnover in excess
of $500,000.
16. Annual Gross Turnover is the ordinary income earned in the ordinary course of running a business
for a financial year.
17. The enterprise must assess in every financial year if its annual turnover does not exceed $500,000
in order to be able to claim the stamp duty exemption.
18. While estimating the Annual Gross Turnover, the enterprise must consider the following factors:
i. turnover in previous income year and estimated turnover of income year;
ii. whether the business activity will increase or decrease because of changing conditions;
and
iii. if there will be an extraordinary sales or revenue and if that sale or revenue may impact
the turnover.
Statutory declaration by an enterprise
19. The enterprise must provide a statutory declaration, declaring that –
(a) the instrument is related to its business activity:i. The instrument seeking exemption must be strictly in relation to business activity of
enterprise. This is to restrict misuse by business owners applying for stamp duty
exemption on instruments relating to their personal transaction or arrangement.
ii. In the statutory declaration, the enterprise must state the type of instrument and briefly
state how it links to its business activity.
(b) its annual gross turnover does not exceed $500,000:i. The enterprise must not have an annual gross turnover exceeding $500,000 and it must
declare the same in its statutory declaration.
ii. Factors determining annual gross turnover of an enterprise are stated in paragraph 15 to
18 above.
(c) It is not connected to a person whose annual gross income or annual gross turnover, as
applicable, exceeds $500,000:i. An enterprise applying for exemption must not be linked to a person having an annual
gross turnover or annual gross income in excess of $500,000.
ii. An enterprise shall be deemed to be ‘connected’ to another person if that other person
controls the enterprise through 50% or more of its board composition, voting rights,
rights to income or dividend or rights to capital, as applicable.
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iii. The statutory declaration must state that the enterprise is not connected to another
person whose annual gross income or annual gross turnover exceeds $500,000.
iv. This declaration is to confirm that the enterprise applying for exemption does not have
access to resources or funds by having linkages with other large persons. This provision
is explained in detail below.
20. The statutory declaration must be signed in the presence of Commissioner for Oaths or Notary
Public.
21. As per FRCS’s standard requirement, the statutory declaration must be dated not more than two
months prior to the date of making an application to the Commissioner of Stamp Duties for
exemption.
22. Example – Enterprise applying for exemption on transaction not related to its business
Anand is a sole trader in batteries, computer hardware products, mobile phones etc. under the
business name “Anand Technologies” with an annual gross turnover of $450,000. Anand enters
into a loan agreement with Bank to buy a property for his personal, residential use. Anand
presents the mortgage document to FRCS for stamping.
CEO’s position: Anand Technologies fulfils the first and foremost requirement of its annual gross
turnover not exceeding $500,000. However, it fails to meet the requirement that the instrument
must be in relation to business activity of the enterprise. Here, the instrument relates to the
personal mortgage, thus stamp duty exemption cannot be allowed.
Controlling Interest
23. The newly amended provision of the Stamp Duties Act 1920 has assigned considerable importance
to affiliation of an enterprise to connected entities.
24. This is to ensure that the stamp duty exemption is available to small or medium sized enterprises
that has no connection with other persons, thus having a genuine need of the exemption to reduce
its business costs.
25. A person has control over another enterprise if the person controlling interest in the enterprise.
The controlling interest is usually through board composition, voting rights, rights to income or
dividend, rights to capital, etc.
26. When a person has controlling interest in an enterprise, such a person usually exercises a
significant role in providing direction on strategic and operational decision of that enterprise.
27. In order for an enterprise to apply for exemption, the basic condition is that its annual gross
turnover must not exceed $500,000. Whereas, when such an enterprise is connected to another
person, the other person’s annual gross turnover or annual gross income requires consideration,
that is, it must not exceed $500,000.
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Thus, for the purposes of assessing the controlling interest, if either the annual gross turnover or
annual gross income of the connected person exceeds $500,000, the exemption will not be
available to the enterprise as a result of the connection.
28. As per the amended provision, in determining whether an enterprise is connected to another

person, the following requires consideration, if a. the person controls more than 50% of the board composition of the enterprise; or
b. the person or the person with other persons, controls—
(A) more than 50% of voting rights in the enterprise;
(B) more than 50% of rights to income or dividends in the
enterprise; or
(C) more than 50% of rights to capital in the enterprise.
29. The recent amendment provides for the different ways in which a person may have controlling
interest over an enterprise. Let us look into each type of controlling interest as below.
30. Paragraph (29) of Part 2 of the Schedule to Stamp Duties Act, 1920 , explanation (b) states (b) An enterprise is connected to a person if –
(i) the person controls more than 50% of the board composition of the enterprise.
Example - Board of Directors of B Ltd. consists of 8 directors. 5 directors of B Ltd. are appointed
by A Ltd. Here, A Ltd. controls more than 50% of board composition of B Ltd, thus A Ltd is
connected to B Ltd.
31. Paragraph (29) of Part 2 of the Schedule to Stamp Duties Act, 1920, explanation (b) states (b) An enterprise is connected to a person if –
(ii) the person or the person with other persons controls—
(A) more than 50% of voting rights in the enterprise; or
Example: The shareholders of D Ltd. are – A Ltd : 20% B Ltd : 25% and C Ltd : 15%. Both B Ltd.
and C Ltd. are subsidiaries of A Ltd.
Thus, A Ltd. through its own shareholdings of 20% together with its shareholding in its
subsidiaries B Ltd and C Ltd. (25%+15%) holds 60% (20%+25%+15%) – that is more than 50%
of voting rights in D. Here, A, B and C are connected to each other and each company has
controlling interest over D.
32. Paragraph (29) of Part 2 of the Schedule to Stamp Duties Act, 1920, explanation (b) states (b) An enterprise is connected to a person if –
(ii) the person or the person with other persons controls—
(B) more than 50% of rights to income or dividends in the enterprise; or
Example:
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ABC & sons, a partnership firm, has A Ltd. B Ltd. and C Ltd. as its partners with profit
distribution ratio as A Ltd.- 45%, B Ltd. – 20% and C Ltd. - 35%.
Here, none of the partners have more than 50% right over profits in ABC & sons, thus none of
the partners have controlling interest over the partnership, provided the 3 partners are not
connected to each other.
If, however any of the two companies - say B Ltd and C Ltd., are connected companies,
together their right over income in ABC & sons will be above 50%. Thus, B Ltd. and C Ltd. will
be considered as connected to ABC & sons.
33. Paragraph (29) of Part 2 of the Schedule to Stamp Duties Act, 1920, explanation (b) states (b) An enterprise is connected to a person if –
(ii) the person or the person with other persons controls—
(C) more than 50% of rights to capital in the enterprise; or
Example –
Company XYZ Ltd.’s share capital is X - 62%, Y - 30% and Z - 8%, where both X and Y are related
companies. X and Y together (62% + 30%) have more than 50% of right to income and
dividends of XYZ Ltd. X solely too has more than 50% of rights to capital. Thus, X solely (62%)
and Y (together with X – 92%) has more than 50% of rights to capital in XYZ Ltd, therefore
deemed to be connected to XYZ Ltd.
34. The test below must be applied to determine whether an enterprise is eligible for stamp duty
exemption–
a. Is the enterprise connected to any other person (“connected person”)?
b. Does the connected person’s annual gross turnover or annual gross income exceed
$500,000?
Let’s say, an enterprise with an annual gross turnover not exceeding $500,000 is applying for
stamp exemption, let us determine eligibility of the enterprise by answering the 2 test questions
above–
- If answer to both questions a) and b) are ‘Yes’ for that enterprise, that is the enterprise
(applying for exemption) is connected to another person and that other person has an
annual gross turnover or annual gross income exceeding $500,000, the enterprise will
not be eligible for stamp duty exemption.
- If answer to question a) is ‘No’ – that is the enterprise (applying for exemption) is not
connected to other person, the enterprise will be eligible for stamp duty exemption.
- If answer to question a) is ‘Yes’ and b) is ‘No’, that is the enterprise (applying for
exemption) is connected to another person however annual gross turnover or annual
gross income of that connected person does not exceed $500,000, the enterprise will
be eligible for stamp duty exemption.
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35. Where there is a group of say 4 entities and annual gross turnover or annual gross income of each
enterprise does not exceed $500,000, each such enterprise shall qualify for stamp duty exemption
even though they are connected to each other.
Example – A Ltd., B Ltd., C Ltd., and D Ltd. are connected to each other and have an annual gross
turnover or annual gross income of $400,000, $300,000, $450,000 and $50,000 respectively. Here,
all 4 entities shall be eligible to apply for stamp duty exemption as annual gross turnover or annual
gross income of each enterprise is below $500,000.
If, however, in the same example, annual gross turnover of C Ltd. increases to $550,000 (from
$450,000), the 3 entities (A Ltd., B Ltd. and D Ltd.) shall become ineligible to apply for stamp duty
exemption as they are now connected to an entity (C Ltd.) having annual gross turnover exceeding
$500,000. C Ltd. itself will also become ineligible for stamp duty exemption as its annual gross
turnover is now in excess of $500,000 [Part 2 – Para (29) (b)]
Avoidance of stamp Duties – Section 27A of Stamp Duties Act
36. Section 27A is a general anti avoidance provision for stamp duties purposes. It exists to ensure
schemes that are designed to exploit perceived “loopholes” do not succeed in avoiding stamp
duties payable.
37. Under Section 27A of Stamp Duties Act, if the CEO has reasonable grounds to believe that a person
has availed/is availing stamp duties exemption in respect of an instrument by entering into a
transaction or arrangement or dealing having the direct or indirect effect of –
i. altering the incidence of stamp duties that is payable or suffered by, or which would
otherwise have been payable or suffered.
ii. relieving any person from any liability that has arisen or which would otherwise have
arisen to pay stamp duties or file a stamp duties return;
iii. evading or avoiding any liability which is imposed or would otherwise have been
imposed on any person under this Act, or
iv. hindering or preventing the operation of this Act in any respect,
the CEO may, without prejudice to such validity as it may have in any other respect or for any
other purpose, disregard or vary the transaction, arrangement or dealings and make such
assessments as the CEO considers just and proper in the circumstances.
38. A person should refrain from devising a scheme, arrangement or transaction or entity that results
in relieving that person from stamp duties liability and that defies the intent and spirit of the
legislations meant for smaller enterprises.
39. A person should refrain from devising a scheme, arrangement or transaction or entity to evade or
avoid stamp duties liability which would have otherwise been imposed on such a person.
40. The CEO has extensive discretionary powers under this section to assess, examine, scrutinise, and
review an application for availing stamp duties exemption on a case by case basis according to the
facts and details of each application.
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41. The intention of the stamp duties exemption is to incentivize and support small and micro sized
enterprises. Thus, only those enterprises that satisfy all requirements of amended provisions of
the Stamp Duty Act 1920 shall be eligible for stamp duties exemption.

Self-check for an enterprise before applying for stamp duty exemption
42. An enterprise must determine in every financial year if it meets the eligibility requirements to be
able to use a particular exemption.
43. Annual gross turnover of any entity is a fluctuating aspect. The enterprise must assess its annual
gross turnover threshold in line with para 15 to 18 herein above.
44. An enterprise must closely assess change in its directorship, shareholding, ownership or control
as it might lose its eligibility to apply for stamp duty exemption if those connected persons have
annual gross income or annual gross turnover in excess of $500,000.
Exemption from offshore borrowings
45. In 2019-2020 Budget, Part 1 of the Schedule to the Stamp Duties Act 1920 was amended to exempt
offshore borrowing from stamp duty provided that borrowed funds are deposited into a bank
account in Fiji.
46. This amendment purports to provide stamp duty exemption on instruments executed for availing
loans from sources outside of Fiji. The qualifying condition is that borrowed funds must be from
outside of Fiji and must be deposited in a bank account maintained in Fiji.
47. The amendment does not specify if the borrower must be a resident of Fiji. It is therefore implied
that the borrower can be resident or non-resident of Fiji, with the condition that the funds must
be brought into Fiji.
48. Also, there is no threshold specified on the amount of borrowings and the source of borrowings.
Notesa. The examples used throughout this SIG are merely illustrative. They do not cover the infinite
number of factual scenarios that may arise. The relevant legislative provisions must be
considered and applied to each case on its particular facts. That is, conclusions should not be
drawn by determining whether the facts of a particulars case may be analogous with particular
examples, but rather on the basis of applying the correct tests established by the law.
b. For information or clarifications in regard to this SIG please email us at tipu@frcs.org.fj
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APPENDIX ONE:
FLOW CHART - ELIGIBILITY REQUIREMENTS TO AVAIL STAMP DUTY EXEMPTION

Enterprise applies for stamp duty
exemption under Paragraph (29), Part 2
of Schedule to Stamp Duties Act, 1920

Does the enterprise meet all three
conditions under Paragraph (29) of Part 2,
of the Schedule to the Stamp Duties Act?

Annual gross turnover
of the enterprise
applying for stamp duty
exemption is less than
$500,000

The instrument on
which stamp duty
exemption is sought is
related to business
activity of the enterprise

The enterprise is not
connected to a person
having annual gross
turnover or annual gross
income exceeding
$500,000
Yes

NO

Stamp duty
exemption will
not be allowed

YES

Stamp duty exemption will
be allowed
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APPENDIX TWO –

71

ACT NO. 12 OF 2019

I assent.
J. K. KONROTE
President [24 June 2019]

AN ACT
TO AMEND THE STAMP DUTIES ACT 1920
ENACTED by the Parliament of the Republic of Fiji—
Short title and commencement

1.—(1) This Act may be cited as the Stamp Duties (Budget Amendment) Act 2019.
(2) This Act comes into force on 1 August 2019.
Schedule amended

2. The Schedule to the Stamp Duties Act 1920 is amended by—
(a)

in Part 1 in the table after the row on “FINANCE LEASE OR LOAN AGREEMENT”, inserting the
following new row—
“ Exemption
Offshore
borrowing
provided that the
borrowed funds are
deposited into a bank
account in Fiji
”; and
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72

Stamp Duties (Budget Amendment)—12 of 2019
(b)

in Part 2, deleting paragraph (29) and substituting the following—
“(29) Every instrument executed by or on behalf of an enterprise with an annual
gross turnover not exceeding $500,000 provided that such enterprise declares by
way of a statutory declaration that—
(a)

the instrument is related to its business activity;

(b)

its annual gross turnover does not exceed $500,000; and

(c)

it is not connected to a person whose annual gross income or annual
gross turnover, as applicable, exceeds $500,000,

where—
(a)

“enterprise” means any going concern of an individual, group, partnership
or entity which trades in goods or services for profit; and

(b)

an enterprise is connected to a person if—
(i)

the person controls more than 50% of the board composition of the
enterprise; or

(ii)

the person or the person with other persons controls—
(A) more than 50% of voting rights in the enterprise;
(B) more than 50% of rights to income or dividends in the
enterprise; or
(C) more than 50% of rights to capital in the enterprise.”.

Passed by the Parliament of the Republic of Fiji this 21st day of June 2019.
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