STANDARD INTERPRETATION GUIDELINE 2019-07
INCOME TAX ACT 2015 – TAXATION OF TRUSTS
This Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Services’ (“FRCS”) policy
and operational practice in relation to taxation of Trusts.
It is issued with the authority of the Chief Executive Officer (CEO) of FRCS.
Legislative reference in this SIG are the Income Tax Act 2015 (“ITA”), Tax Administration Act 2009 (“TAA,
Charitable Trusts Act (Cap 67), unless otherwise stated.
This SIG is in effect from 25th March 2019 and may need to be reviewed in the event of any relevant
legislative amendments.
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EXECUTIVE SUMMARY
1. The concept of a trust as an estate planning tool dates back to the Middle Ages and similar
concepts can be found as far back as Roman times. Trusts involved creating an easy-to-manage
legal structure between trustee and beneficiaries. For a long time, this was the primary purpose
of creating Trusts.
2. In Fiji too, Trusts have been a popular choice for managing property and income arising therefrom
as it provides a flexible framework to families to meet their estate planning needs, to protect
family wealth for future generations and to facilitate family governance matters.
3. Basically, a Trust is a three party fiduciary relationship in which the property and funds are
protected and managed in accordance with the terms of understanding between settlor, trustees
and beneficiaries.
4. With modernization and sophistication in carrying out commercial and non-commercial affairs,
use of Trusts has evolved significantly. Trusts are now used in different situations, such as –
a) testamentary trusts which come into existence after the administration of a deceased
estate has been completed;
b) living trusts formed to hold business assets mainly for members and associates;
c) collective investment trusts formed to hold specific investment assets for a large numbers
of investors in fixed proportions;
d) superannuation and pension trusts;
e) charitable trusts; and
f)

trusts created by statute or by order of a court.

5. Given the range of options available to manage property using a trust, it is essential to provide
certainty to taxpayers on the provisions governing taxation of trust with a view to minimise
compliance costs and complexity.
INTRODUCTION
6. A trust is a legal arrangement that results when a person (settlor) appoints themselves and/or
another person/s (the trustee/s) to hold and manage assets (the trust property) for the benefit of
a person or persons (the beneficiaries).
7. Trust property refers to assets that have been placed into a fiduciary relationship between a
settlor and trustee for designated beneficiary/(ies). Trust property may include any type of asset
such as cash, securities, real estate or life insurance policies.
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8. Trust deed sets out all the terms of the trust and acts as a guidance on how the trust should be
managed. It grants powers and discretions to trustees. In essence, a trust deed sets out the rules
of a trust.
9. The effect of creating a trust is to separate the legal ownership of assets from the benefits arising
from those assets – although the same person may be a settlor, trustee, and/or a beneficiary of a
trust.
10. A Trustee owns the assets in the sense that the Trustee has the sole right and responsibility to
manage the Trust assets, but the Trustees do not benefit from the legal ownership.

11. As can be seen from the diagram above, a Trust is a legal relationship, not a legal entity (this point
is explained in detail herein below). A Trust, however, is a person for the purposes of Income Tax
Act. Section 2 of ITA provides thata “person” means an individual, company, partnership, trust, government,
political subdivision of a government, or international organisation.
The relevance of including trust in the definition of person can be seen from the provisions of
section 104 (2) of ITA which states that every person is liable for Income Tax and a trustee of a
trust is under an obligation to file the Trust Return of Income for the Trust.
12. A Trustee is liable to pay Income Tax on chargeable trust income and also to file Trust Return of
Income1. As per the principles of taxing a trust, one or more of the trust stakeholders namely
settlor/trustee/beneficiary pays tax on the chargeable income of the Trust, depending on the
nature of the Trust.
1

Section 57(1) and section 54(3) of ITA
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13. Division 6 – Subdivision 3 – Section 54 to 57 of ITA outlines provisions with regard to taxation of
trusts. Understanding different types of trust under ITA is pivotal to ensure targeted tax
outcomes.
14. The purpose of this SIG is to provide a practical guidance on the following matters:
a. explain the essential elements of a Trust with a view to analyse the legislative provisions
of ITA applicable to a Trust; and
b. provide CEO’s interpretation on key provisions of ITA to determine tax liability of the
settlor/beneficiary/trustee on the chargeable income of a Trust, with a view to ensure
clarity and consistency.
LEGISLATIVE REFERENCE
General Understanding of Trusts
15. Before delving into definitions of Trust under Income Tax Act 2015, it might be useful to
understand the legal capacity of a Trust as it forms the basis for taxing a Trust.
a. Trust is not a legal entity – A Trust is not a legal entity and does not have juristic
personality. Trust creates a legal relationship between the settlor, trustee and beneficiary
through a trust deed.
As Adderly J commented in Tenesheles Trust & ors v BDO Mann Judd (Supreme Court of
the Bahamas, 16 November 2009) ‘it is trite law that a trust lacks legal capacity…a trust is an arrangement, not an entity’.
In a trust arrangement, the appointed trustee is the person or entity with capacity to
undertake legal formalities. In assuming this function, the trustee acts as representative of
the trust.
b. Holding of Assets - A trust simply does not have capacity to hold assets in its own name.
Legal title to assets is vested in the trustee (or its nominee).
c. Entering into Contracts or Arrangements – A trust, as a ‘non-entity’, does not have legal
capacity to contract in its own right. A trust has no legal or juristic personality and
therefore cannot be bound by a contract.
d. Issuing or Accepting Legal Proceedings - As a trust is not a legal entity, it cannot issue or
accept legal proceedings. The trustee is the party with standing to sue and defend for and
on behalf of the trust. The trustee must undertake all legal formalities pertaining to the
trust arrangement.
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16. Even though Trust is not a juristic (legal) person there are times when, in terms of certain statutes,
a trust is regarded as having a separate identity. For example, for the purposes of Income Tax Act,
a trust is considered as a separate person for filing tax returns2.
Essential requirements for a valid Trust
17. A few important requirements for formation of a Trust are –
a. The settlor must have an intention to create a trust involving transfer of control of assets
b. Trust must have a Trust Deed
c. Trust property must be clearly identified
d. Trust object must be clearly stated and lawful
e. There must be binding obligation on the trustee to manage the property
f. Trustees must be authorized and have legal capacity to act as such
g. There must be at least one beneficiary
h. Trust beneficiaries must be clearly identified
TYPES OF TRUST
Trusts are described according to when they are created
18. Trust can be either Living Trusts or Testamentary Trusts
All Trusts are set up by the settlor, during his/her lifetime. However, not all Trusts immediately go
into effect. Depending on when it becomes effective, it's either a Living Trust or a Testamentary
Trust.
a. Living Trust: This Trust is created during the settlor’s lifetime. It is established by a Trust deed
which sets out who the settlor, trustees and beneficiaries are, defines powers and duties of a
trustees and how and when the trust is wound up. The settlor may also be the co-beneficiary
and/or trustee. The settlor usually donates assets to the trust.
b. Testamentary Trust or Estate of a deceased person: This Trust is created by a trust clause in a
will in which the settlor donates assets to the trust and stipulates the terms and conditions
that will apply to a Trust. This Trust does not become effective until after death of the settlor.

2

Refer section 104 of Income Tax Act and Paragraph 11 of this SIG.
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Living Trust

Main difference between living trust and testamentary trusts

Formed after death of
testator

Created by a Trust
Deed

Created in a Will

Flexible

Assets transferred to
trust after death in
terms of a Will

Asset tranferred to
trust during life time

Less flexible

Testamentary Trust

Formed during life
time

Trusts are described according to who controls the rights to make changes to terms of Trust
19. Trusts are either Revocable or Irrevocable.
a. Revocable Trusts: The settlor retains ownership and control of the property in the trust and
can change the terms, including the trustees and beneficiaries. A living trust is usually a
revocable trust, also referred to as a discretionary trust.
b. Irrevocable Trusts: Settlor gives ownership and control of the property in the Trust to others
(Trustees) and no longer owns or controls the property, thus making the trustees unable to
enact changes. A charitable trust is usually an irrevocable trust.
In an irrevocable Trust, the ownership of the property is transferred and the settlor can no
longer be liable for it and cannot be taxed.
Trusts are described according to the purpose for which it is formed
20. Asset protection Trusts – Asset protection trusts include a wide range of legal structures. Any form
of trust which provides for trust property to be held on a discretionary basis falls within this
category. Common types of this Trust are –
a. Family (Private) Trusts – A trust may be used to hold a business or other valuable assets for
the benefit of family members, rather than fragmenting ownership. These are testamentary
or living trust. Their main objective is to protect and maintain trust property for the benefit
of minor children or family relations of the settlor.
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b. Employee Trusts – Trusts formed to empower staff to allow their meaningful participation in
a business venture
c. Offshore Trusts – Offshore Trusts refers to non-resident Trusts.3
d. Business/Trading Trusts – Trusts formed to carry on business with a profit incentive.
e. Charitable Trusts – This is a trust set up for charitable purposes and may qualify for exemption
from income tax and capital gains tax if they meet relevant requirements under ITA. To be a
charitable trust, the trust must be an irrevocable trust registered under the Charitable Trusts
Act (Cap 67).
Can trusts work on a one size fit all approach?
21. Trusts vary depending on its structure, trust deed, use and size (measured by the number of
beneficiaries or value of assets held on trust), etc.
22. Trusts are used as a vehicle for holding wealth (including for asset protection), carrying on
business or investment activities, or a combination of both.
23. Trusts may also be used as charitable trusts for achieving a charitable object or it can be trust
created by court of law.
24. Trusts may be used for family succession planning, including through the use of both living and
testamentary trusts.
25. Given the numerous ways in which a trust can be created, there cannot be one standard trust
type as the purpose and requirements differ vastly.
26. The structure and purpose of a Trust is outlined in the Trust deed by the settlor. The role of settlor
differs depending on the type of a trust.
For instance, in a living, revocable trust the settlor plays an active role by exercising its
discretionary powers as regards to managing the trust property. Here, the settlor may also act as
a trustee and/ or beneficiary of the trust.
On the contrary, in a charitable trust, the settlor has a limited role to play after the trust is formed
as the management of the trust is entrusted on the trustees and usually the beneficiaries include
a large section of the society.

3

Non-resident Trust means a Trust that is not a Resident Trust.
Resident Trust means a Trust - (a) that was settled or established in Fiji; (b) that is the estate of a deceased
resident individual; or (c) in respect of which a trustee is a resident person.
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PRINCIPLES OF TAXATION FOR TRUSTS
27. Principles of taxation for trusts under the Income Tax Act 2015 contains detailed provisions on
taxing trust income and explains how nature of the trust determines tax obligations.
28. Section 54 (1) of ITA provides that –
‘income derived by the trustee of a trust are taxed either to the trustee, settlor or
beneficiary of the trust in accordance with this subdivision.’

29. The above implies that income derived by a trustee in a tax year is taxed to the settlor, trustee or
beneficiary of the trust. The main issue is determining who is liable to pay tax in relation to the
trust income. Therefore, it is essential to understand the nature of trust determining who is
beneficially entitled to trust income.
30. According to section 54 (2), trustee of a trust is not liable for income tax except as provided in
subdivision 3.
31. This is based on principles of general laws that a person (trustee) cannot be taxed on an income
unless that person is beneficially entitled to that income. Therefore, a trustee is liable for income
tax on trust income only when settlor or beneficiary cannot be held liable to tax.
32. The paragraphs below explain principles for taxation of trusts. Also, definitions and terms relating
to Trusts, referenced from ITA, are provided in Appendix A of this SIG.
Taxation of Settlor in a Settlor Trust
33. Section 55(1) applies to taxing of a settlor trust. Under this section the trust relationship is ignored
for all purposes of the Act and the income and property of the trust is treated as income and
property owned by the settlor.
34. The object of this section is to impose tax liability on the person having control over the trust. It
also intends to address income splitting between a person creating the trust and controlling the
trust.
35. In order to establish if a trust is a “settlor trust”, the trust must have a person who is a “settlor”
in relation to that trust. As per section 55(3), the following conditions must be satisfied by a person
to be settlor in relation to a trust –
a. The person must have transferred money or an asset, or must have provided a benefit to
the trust. The intention is to include not only those who create the trust under law, but
also those who transfer something of value to the trust (money, asset, service), at the
time of its creation or after creation;
b. The person must have the power to revoke or alter a trust so as to acquire a beneficial
entitlement in the whole or part of the capital or income of the trust or has a reversionary
interest in the capital or income of the trust.
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In other words, the person must have ultimate control over the assets or income of the
trust
c. If a person is a non-resident person, the only income of the trust is derived from sources in
Fiji and the only assets of the trust are Fiji assets.
In other words, if the settlor is non-resident and part of the income or assets are not
sourced from Fiji, the settlor will not be taxed. The income of the trust will be taxed to
the beneficiary or the trustee under section 56 or 57.
36. A settlor may also be referred to as donor, grantor, trustor, appointer or trustmaker.
37. Section 55 (1) applies only to a trust that is a “settlor trust”. If there is no settlor in relation to a
trust, then the section does not apply and the income of the trust is taxed to the beneficiary or
trustee under sections 56 or 57.
Example 1 – When a settlor is taxed
The settlor, Jennifer, establishes a revocable living trust. She does this instead of writing a will to
determine what will happen to her assets after she passes away. That way, when Jennifer passes away,
her assets won’t have to go through probate, and since the process of distributing trust assets doesn’t
involve the courts, her assets won’t become a matter of public record.
She places all of her assets — her home, her villa and several investment accounts into the trust and
retitles these assets in the trust’s name. Jennifer chooses a trust company as the trustee that will
manage and distribute the trust assets. The trust’s beneficiaries upon her death will be her three
children, but while she is alive, Jennifer will be the beneficiary even though she is also the settlor.
Because she has chosen a revocable living trust, Jennifer can make changes to it as long as she is alive.
For example, if one of her children becomes addicted to drugs, she can remove him as a beneficiary so
that he can’t use her assets to finance his habit.
In this case Jennifer will pay taxes on the chargeable income of the trust as she is the settlor as well as
the beneficiary to the trust exercising ultimate control over the assets and income of the trust. After
her death, Jennifer’s beneficiaries will be liable to pay for taxes on trust income.
Taxation of Beneficiaries
38. As per section 56(1) of the ITA –
any amount derived by a trustee of a trust to which the beneficiary of the trust is presently
entitled shall be treated as income derived by the beneficiary.

39. As per the above section, amounts received by trustees of a trust shall be attributed as income of
beneficiaries of the trust, where the beneficiaries are entitled to that income.
40. Section 56(5) provides that a beneficiary is presently entitled to income of a trust if the
beneficiary has a vested and indefeasible interest in the income and an immediate right to
demand payment of the income from the trustee.
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41. Section 56(3)(a) provides that amounts derived by a trustee to which a beneficiary is presently
entitled retains its character and geographic source in the hands of the beneficiary. Thus, if the
amount includes a dividend income in the hands of the trustee, that amount is also dividend in
the hands of the presently entitled beneficiary.
42. Section 55(2) provides for taxation of an absolute beneficiary trust. Similar to “settlor trust”, in an
absolute beneficiary trust, the trust relationship will be ignored for all purposes of the Act, and
asset and income will be treated as owned or derived by the absolute beneficiary.
43. The trustee at times is only the custodian of the assets, holding the assets on behalf of the sole
beneficiary. In such cases, the sole beneficiary is directly held liable for Income Tax on the
chargeable income of the trust.
44. Section 55 (3) explains absolute beneficiary trust and absolute entitlement Absolute beneficiary trust means a trust that satisfies the following conditions –
a. The trust has a single beneficiary;
b. If the beneficiary of the trust is a non-resident person, the only income of the trust
is derived from sources in Fiji and the only assets of the trust are Fiji assets;
In other words, if beneficiary is a non-resident and some of the income or assets
are from sources outside of Fiji, the income of the trust is taxed to beneficiaries
(more than one) or trustee under section 56 or 57 as the sole beneficiary test is
not met.
c. The beneficiary has an absolute entitlement to the assets of the trust as against
the trustee.
This is the most crucial requirement to determine if the trust is an absolute
beneficiary trust. In this context, absolute entitlement means a vested and
indefeasible (non-forfeitable) interest in the assets of the trust where the
beneficiary has the right to call for the assets to be transferred or otherwise dealt
with at beneficiary’s direction;
45. Essentially, an absolute beneficiary trust in relation to a resident person means a trust that has a
single beneficiary having absolute entitlement (ultimate control) over the income and assets of
the trust.
46. The key element involved in taxing a trust is to identify who benefits from the income arising out
of trust assets or who is entitled to the trust assets.
47. Trust deed is the charter document of a trust; it should explicitly state the names or categories of
beneficiaries. If the trust deed is silent, beneficiaries should be inferred from transactions
evidencing payment of monetary or non-monetary benefits arising out of the trust income and/or
assets or the relationship of the person to the trust exercising ultimate control over the trust
assets.
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48. Thumb Rule – Chargeable income of a trust is to be assessed primarily to beneficiaries. Trustees
are liable to pay tax to the extent of the chargeable income of the trust that is not distributed to
the beneficiaries.
Example 2 – When a beneficiary is taxed
George Fernandes (Settlor) created a living revocable trust under the name Fernandes Trust & Sons. He
created a company named ‘Fernandes Nominees Limited’ as Trustee and all assets and property of Mr.
George Fernandes were transferred to the Trustee. He nominated his wife (Mrs. Celina Fernandes), 2 sons
(not minors) and himself as beneficiaries of the trust. The 4 family members have voting rights and control
over the assets of the property, including distribution of trust income in the following ratio –
Mr. George Fernandes: 50%, Mrs. Celina Fernandes (wife): 30%, 1 st Son: 10% and 2nd son: 10%.
The above arrangement was documented in a Trust Deed. Each year the Trust received rental income and
interest income from Fiji, and the entire amount was distributed to beneficiaries.
Sources Trust Income–
a. Rental Income (Gross) Deductions to derive rental income Net Rental Income b. Interest Income Total trust income -

$60,000
$30,000
$ 30,000 +
$30,000
$60,000
=======
Mr. George Fernandes works for a private company in Fiji drawing an annual salary of $100,000. Mrs.
Celina Fernandes works for a government organisation in Fiji with an annual salary of $90,000. His sons
are pursuing tertiary education in Fiji with no other source of income. Details as below Particulars

Mr.George
Fernandes

Income from $100,000
salary
Income
$30,000 (50%)
received from
Trust (as per the

Mrs.Celina
Fernandes

1st Son

2nd Son

$90,000

-

-

Fernandes
Nominees
Limited
Trustee
-

$18,000 (30%)

$6,000 (10%)

$6,000 (10%)

-

$108,000
Form B

$6,000
Form B

$6,000
Form B

$60,000
Form E

ratio above)

Gross Income
$130,000
Income
Tax Form B
Return to be file
with FRCS

Income received by the trustee (Fernandes Nominees Limited) of the trust to which the beneficiaries (Mr.
George Fernandes and Mrs. Celina Fernandes) were entitled, will be taxed in the hands of the
beneficiaries. The character of income shall remain as rental income and interest income, in the hands of
the beneficiaries.
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His sons will be liable to tax as beneficiaries of trust to the extent of their share of income and will be
individually required to file Form B.
Fernandes Trust & Sons (Trust) will be required to file Form E with FRCS. As the entire income is distributed
to beneficiaries of the Trust, the Trustees will not be required to pay any tax.
Taxation of Trustees
49. This section provides that the trustee of trust is taxed in respect of income to which no
beneficiary is presently entitled. This is essentially the income accumulated in the trust.
50. Section 57 (1) provides that the trustee of a trust shall be liable for income tax on the chargeable
trust income of the trust as per rates prescribed by Regulations4.
51. As per Schedule (Regulation 3), Paragraph 4 of Income Tax (Rates of Tax and Levies) Regulations
2016, the rate of income tax applicable to a trustee is 20%.
52. Section 57(2), provides that if income tax on the chargeable trust income of trust has been paid
by the trustee, that income will not be taxed again in the hands of the beneficiary.
53. A Trustee is taxed on that portion of income not distributed to the beneficiaries. Losses are
retained in a trust; it cannot be distributed to beneficiaries.
54. A resident trust can have a non-resident settlor or a non-resident beneficiary however the trustee
cannot be a non-resident person.
55. According to the definition of ‘resident trust’5, the trustee of a resident trust is liable for tax on
income from all geographic sources (both within and outside Fiji), whereas the trustee of a nonresident trust (section 2) is liable for tax only on income derived from sources in Fiji.
Tax Obligations of Trustees
56. A trustee is entrusted with the assets of the trust and in its capacity as the manager, administrator
of trust is liable to pay taxes on trust income.
57. Section 57 (3) provides that every trustee is personally liable to discharge tax liabilities on the
chargeable income of the trust to the extent the taxes have not been paid from the assets of that
trust and if it is more than one trustee, the trustees are jointly and severally liable.
58. Computation of Chargeable Trust Income of a Trust under section 57 (4) of ITA has been explained
below -

4

Income Tax (Rates of Tax and Levies) Regulations 2016

5

Section 2 of Income Tax Act 2015
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Resident Trust

Gross Income of Trust
Less: Amounts distributed to beneficiaries
Less: Total deductions allowed under ITA
(expenditures or losses)
Chargeable trust income

xxxxx
xxxx
xxx
=====
xxxxx_
Non-Resident Trust

Gross Income of Trust (from sources in Fiji)
Xxxxx
Less: Amounts distributed to beneficiaries on
Xxxx
which tax has been paid by beneficiaries
Less: Total deductions allowed under ITA
Xxx
(expenditures or losses related to gross income =====
from sources in Fiji)
Chargeable trust income

xxxxx_

59. Even though a Trustee is liable for taxes only to the extent explained in subdivision 3, section 54(3)
provides that a trustee must file a trust return of income for each tax year in accordance with
section 104.
60. As per section 104 (2) of Income Tax Act 2015.
“A partnership or trustee of a trust must file an Income Tax return for a tax year within 3
months after the end of the tax year.”

61. A trustee must file a trust return even if there is no chargeable trust income in relation to the
trust.
62. Section 54 (4) provides that “for the purposes of section 41 of TAA6, the trustee of a trust is treated
as representative of each beneficiary of the trust who is a non-resident person.”
63. It implies that trustee of trust is to be considered as a representative of a trust and also
representative of each beneficiary whether the beneficiary is a resident or non- resident person.
64. If the CEO is of the view that trust is used to split income among family members to avoid taxes,
the CEO may review the trust arrangement and trust transactions in order to determine the
person having control over the trust and thus liable to pay taxes on the chargeable trust income.

6

Section 41 of TAA – “Representative means, in case of a trust, a trustee of the trust”
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65. Accordingly, the CEO may take measures pursuant to section 102 of Income Tax Act 2015 to
address tax avoidance where it can be established that tax avoidance schemes have been entered
into by a trust and/or settlor/trustees/beneficiaries to avoid tax or to obtain tax benefit or to
avoid or reduce a person’s liability to pay taxes under the Income Tax Act.
Example 3 – When Trustee is taxed
Reference is made to Example 3 of Trust arrangement with the only change in distribution ratio of trust
income Mr. George Fernandes: 30%, Mrs. Celina Fernandes (wife): 30%, 1 st Son: 10%, 2nd Son: 10%, amount
retained in the Trust: 20%. Details of Income and Income Tax ReturnParticulars

Mr.
George Mrs.
Celina 1st Son
Fernandes
Fernandes

2nd Son

Income from
salary
Income
received from
Trust (as per ratio)
Total Income
Income
Tax
Return to be
filed with FRCS

$100,000

$90,000

-

-

$18,000 (30%)

$18,000 (30%)

$6,000 (10%)

$6,000 (10%)

$118,000
Form B

$108,000
Form B

$6,000
Form B

$6,000
Form B

Fernandes Trust & Sons (Trust) will be required to file Form E with FRCS for filing its income tax return. As
the entire income is not distributed to beneficiaries of the Trust, the Trustees will be required to pay tax.
Fernandes Nominees Limited (Trustees) will be required to file income tax return in Form C with FRCS on
behalf of Fernandes & Sons (Trust) in respect of chargeable trust income, as below Gross Income of Trust
Less: Amounts distributed to beneficiaries
Less: Total deductions allowed under ITA
Chargeable trust income

90,000
48,000 [80% distributed to beneficiaries]
30,000
======
12,000 [20% retained in the trust]

Fernandes Nominees Limited [Trustee] will be required to pay tax at the rate of 20% on chargeable trust
income of $12,000 amounting to $2,400 (20% of $12,000).
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Frequently Asked Questions Questions
Answers
Can a trustee also be a beneficiary?
Yes
Does a grantor, settlor, trustor and Yes, it has the same meaning, used differently in different
appointer mean the same?
geographies. In Fiji, under the ITA, Settlor is used.
Is a trust subject to tax?
No. A trust cannot be taxed as it is a legal arrangement, not
an entity.

What is chargeable income of a trust?

How is a trust taxed?

How TINs are allotted to trusts?
Are trusts required to lodge tax returns?

A Trust can only distribute profits, not losses. Losses are
accumulated within the trust to reduce future profits or
corpus of the trust.
Chargeable trust income of a trust for a tax year is –
Gross income derived by trustee reduced by amount
distributed to beneficiaries and total deductions allowed
under ITA attributed to the expenditures or losses incurred
by the trustee
Under income tax act, a trust income is taxed either in the
hands of settlor, beneficiary or trustees.
If trust income is not distributed, the trustee is taxed on the
income whereas if trust income is distributed to a
beneficiary, the beneficiary is taxed on the income.
Where a trust income is taxed at the hands of trustees, it is
not taxed again in the hands of beneficiaries.
TIN 50 is allotted to a trustee company, TIN 60 is allotted to
charitable trusts (NPOs), TIN 70 to deceased estates and TIN
75 trading trusts and superannuation funds.
Yes. Income tax Return of the Trust must be filed in Form E
for each tax year. In the Return the following information
must be provided a.
b.
c.
d.

How is a trustee taxed?

total income derived by the trust during the year
the tax deductions relating to that income
details of income distributed
balance of profits undistributed - the trustee will
be taxed on any profits not distributed and
retained in the trust

Unit trusts should lodge Form C as they are taxed as
companies. All other trusts with TIN prefix 60,70 and 75
should lodge Form E.
A trustee is not taxed in his or her personal capacity but in
its capacity as a trustee. Trust income is not added to
trustee’s personal income but rather a separate assessment
is made. Regardless of the personal income tax slab, a
trustee is taxed on trust income at the rate of 20% as per
the Regulations.
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How is a beneficiary taxed?

Does a Trust Income change its
characteristic when it is passed to a
beneficiary?

Is trust approved as a managed
investment
scheme
under
the
Companies Act 2015 or Unit Trusts
established under the Unit Trusts Act
(Cap. 228) a trust for the purposes of
Income Act 2015?

Where a beneficiary is taxed on its share of trust
distribution, the trust income is added to the beneficiary’s
personal income. The beneficiary is assessed under his or
her personal TIN.
Beneficiaries are required to lodge Form B and the trust
income they receive will be subject to tax.
Trust income distributed retains its characteristic in the
hands of a beneficiary. For example, if a discretionary trust
receives dividend income, the trustee can “stream” the
dividend income to particular beneficiary, and it retains the
characteristic of dividend income in the hands of the
beneficiary.
The Trust acts as a conduit in transferring money to its
ultimate beneficiaries thus the character of trust income
remains unchanged.
NO. According to section 2 of ITA, income tax provisions
related to a trust does not apply to a managed investment
scheme or unit trust.

For further clarifications on this SIG, please email us at tipu@frcs.org.fj
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Appendix A – TAX LIABILITY ON CHARGEABLE
TRUST INCOME

Is the Trust a Settlor Trust under section
55(2) or Absolute Beneficiary Trust under
section 55(2)

YES

NO

The Settlor is liable to pay if it’s a Settlor
Trust. Section 55(1)

Is the Chargeable Trust Income computed
under Section 57(4) distributed?

The Sole Beneficiary is liable to pay tax if
it’s an Absolute Beneficiary Trust. Section
55(2)

YES

NO

Beneficiary is liable
to pay tax

Trustee of a trust is
liable to pay tax

Section 56(1)

Section 57(1)
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APPENDIX B – Legislation
Income Tax Act 2015
“Trust” means a Trust defined under section 2 of
Trustee Act (Cap 65) and includes an estate of a
deceased person or an entity (other than a
partnership or company) created outside Fiji
having the same legal characteristics substantially
similar to that of a trust settled or created in Fiji,
and does not include a Trust referred to in
paragraph (c) of a company, i.e. “a trust approved
as a managed investment scheme under the
Companies Act 2015 and includes a unit trust to
which Section 743 of companies Act 2015 applies.”
“Trustee” means a trustee as per Trustee Act7 (Cap
65), and includes
a. an executor of the estate of a deceased person
b. a person who owes a fiduciary responsibility to
an entity treated as a trust under paragraph (b)
of the definition of “trust”, and does not
include a trustee of trust referred to in
paragraph (c) of the definition of “company”.
“resident trust” means a trust—
(a) that was settled or established in Fiji;
(b) that is the estate of a deceased resident
individual; or
(c) in respect of which a trustee is a
resident person;
“non-resident trust” means a trust that is not a
resident trust.

Principle of taxation for trusts
54. — (1) Income derived by the trustee of a trust
are taxed either to the trustee, settlor or
beneficiary of the trust in accordance with this
Subdivision.
(2) A trustee is not liable for Income Tax except as
provided for in this Subdivision.
(3) The trustee of a trust is required to furnish a
trust return of income in accordance with section
104 in relation to the trust.
(4) For the purposes of section 41 of the Tax
Administration Act 2009, the trustee of a trust is
treated as a representative of each beneficiary of
the trust who is a nonresident person.
(5) In this section, “settlor” has the meaning in
section 55.
Settlor and absolute beneficiary trusts
55.—(1) For all purposes of this Act, the following
apply to a settlor trust—
(a) a settlor trust is not treated as an entity
separate from the settlor of the trust;
(b) amounts derived, and expenditures and losses
incurred, by the trustee of a settlor trust are
treated as derived or incurred by the settlor;
(c) the assets of a settlor trust are treated as
owned by the settlor and any dealing in the assets
by the trustee is treated as a dealing of the settlor.
(2) For all purposes of this Act, the following apply
to an absolute beneficiary trust—
(a) an absolute beneficiary trust is not treated as
an entity separate from the beneficiary of the
trust;
(b) amounts derived, and expenditures and losses
incurred, by the trustee of an absolute beneficiary
trust are treated as derived or incurred by the
beneficiary; Page 63 – Income Act 2015 revised to
31st August 2017 .
(c) the assets of an absolute beneficiary trust are
treated as owned by the beneficiary and any

7

"trust" does not include the duties incidental to an estate
conveyed by way of mortgage, but with that exception "trust"
extends to implied and constructive trusts and to cases where
the trustee has a beneficial interest in the trust property and to
the
duties incidental to the office of a personal representative; and
"trustee" has a corresponding meaning and includes a trustee

corporation and every other corporation in which property
subject to a trust is vested and every person who was a trustee
immediately before the commencement of this Act and, where
the context so admits, includes a personal representative; and
"new trustee" includes an additional trustee;
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dealing in the assets by the trustee is treated as a
dealing of the beneficiary.
(3) In this section—
“absolute beneficiary trust” means a trust that
satisfies the following conditions:
(a) the trust has a single beneficiary;
(b) if the beneficiary of the trust is a non-resident
person, the only income of the trust is derived
from sources in Fiji and the only assets of the trust
are Fiji assets;
(c) the beneficiary has an absolute entitlement to
the assets of the trust as against the trustee;
“absolute entitlement”, in relation to the assets of
a trust, means a vested and indefeasible interest in
the assets of the trust with the beneficiary having
the right to call for the assets to be transferred to
the beneficiary or otherwise dealt with at
beneficiary’s direction;
“settlor”, in relation to a trust, means a person
who—
(a) has transferred money or an asset, or has
provided a benefit to the trust;
(b) has the power to revoke or alter the trust so as
to acquire a beneficial entitlement in the whole or
part of the capital or income of the trust, or has a
reversionary interest in the capital or income of
the trust; and
(c) if the person is a non-resident person, the only
income of the trust is derived from sources in Fiji
and the only assets of the trust are Fiji assets; and
“settlor trust” means a trust in relation to which
there is a settlor.
Taxation of beneficiaries
56. —(1) Amounts derived by a trustee of a trust to
which a beneficiary of the trust is presently
entitled are treated as derived by the beneficiary.
(2) If a beneficiary is treated as having derived
income under subsection (1), the beneficiary is
treated as having incurred any expenditure or loss
incurred by the trustee to the extent to which it
relates to the derivation of income to which
subsection (1) applies.
(3) For the purposes of subsections (1) and (2)—

(a) an amount, or expenditure or loss, retains its
character and geographic source in the hands of
the beneficiary; and
(b) an amount is treated as derived, and
expenditures and losses are treated as Page 64 –
Income Act 2015 revised to 31st August 2017
incurred by the beneficiary at the time the amount
was derived or incurred by the trustee.
(4) The gross income of a resident beneficiary
includes a distribution received by the beneficiary
from a non-resident trust except to the extent that
the distribution represents an amount derived by
the trustee of the non-resident trust—
(a) to which subsection (1) applies;
(b) that has been taxed to the trustee under
section 57; or
(c) that would have been exempt income if derived
by the resident beneficiary.
(5) A beneficiary is presently entitled to income of
a trust if the beneficiary has a vested and
indefeasible interest in the income and an
immediate right to demand payment of the
income from the trustee.
(6) In this section—
“distribution”, in relation to a resident beneficiary,
includes the amount of a loan, payment for goods
or services, the fair market value of an asset or
service provided, or the amount of a debt
obligation released by a nonresident trust in favour
of the resident beneficiary of the trust to the
extent that the transaction is, in substance, a
distribution of income accumulated in the trust;
and
“resident beneficiary”, in relation to a trust, means
a beneficiary of the trust who is a resident person.
Taxation of trustees
57.—(1) The trustee of a trust is liable for Income
Tax for a tax year in respect of the chargeable trust
income of the trust for the year at the rate or rates
prescribed by Regulations made under this Act.
(2) If a trustee has paid Income Tax on the
chargeable trust income of a trust under this
section, that income is not taxed again in the hands
of the beneficiary.
(3) The trustee of a trust is personally liable for an
Income Tax liability arising in respect of the
20

chargeable trust income of the trust that is not
satisfied out of the assets of the trust and, if there
is more than one trustee, the trustees are jointly
and severally liable.
(4) Subject to subsection (5), the “chargeable trust
income” of a trust for a tax year is—
(a) in the case of a resident trust, the gross income
derived by the trustee for the year reduced by the
sum of the following—
(i) any part of that amount to which section 56(1)
applies for the year;
and
(ii) the total deductions allowed under this Act in
respect of expenditures or losses incurred by the
trustee for the year, other than amounts to which
section 56(2) applies; or Page 65 – Income Act
2015 revised to 31st August 2017 (b) in the case
of a non-resident trust, the gross income derived
by the trustee from sources in Fiji for the year
reduced by the sum of the following—
(i) any part of that amount to which section 56(1)
applies for the year and in respect of which the
beneficiary has paid tax; and
(ii) the total deductions allowed under this Act in
respect of expenditures or losses incurred by the
trustee for the year that relate to the gross income
derived by the trustee from sources in Fiji, other
than amounts to which section 56(2) applies.
(5) If a trust is a resident trust for a part of a tax
year and a non-resident trust for the other part of
a tax year, the trust has—
(a) a chargeable trust income calculated under
subsection (4)(a) for the part of the tax year that
the trust is a resident trust; and
(b) a chargeable trust income calculated under
subsection (4)(b) for the part of the tax year that
the trust is not a resident trust estate.
Tax Administration Act 2009
DIVISION 7 - REPRESENTATIVES
Liabilities and obligations of representatives
41.▬ (1) In this section “representative” means (a) in the case of an individual under a legal
disability, the guardian curator, tutor, or other
legal representative who receives or is entitled to

receive income on behalf, or for the benefit of the
individual;
(b) in the case of a company, the chief executive
officer, managing director, company secretary,
treasurer, or a resident director of, or a person
with a controlling interest in, the company;
(c) in the case of a partnership, a resident partner
in the partnership;
(d) in the case of a trust, a trustee of the trust;
Income Tax (Rates of Tax and Levies) Regulations
2016
SCHEDULE - (Regulation 3)
RATES OF TAX AND LEVIES
(4) The rate of Income Tax applicable to a trustee
is 20%
Charitable Trusts Act [Cap 67]
2. In this Act, unless the context otherwise
requires"charitable purpose" includes any of the following
purposes, that is to say:(a) the supply of the physical wants of sick, aged,
destitute, poor, or helpless persons, or of the
expenses of funerals of poor persons;
(b) the education (physical, mental, technical, or
social) of the children of the poor or indigent;
(c) the reformation of criminals, prostitutes, or
drunkards;
(d) the employment and care of discharged
criminals;
(e) the provision of religious instruction, either
general or denominational, for the people;
(f) the support of libraries, reading-rooms,
lectures, and classes for the instruction of the
people;
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(g) the promotion of athletic sports and
wholesome recreations and amusements of the
people;
(h) encouragement of skill, industry, and frugality;
(i) rewards for acts of courage and self-sacrifice;
(j) the erection, laying-out, maintenance, or repair
of buildings and places for the furtherance of any
of the purposes herein mentioned;
(k) such other purpose as may be declared by the
Minister to be a charitable purpose;
"Registrar" means the Registrar of Titles;
"trustees" includes executors or administrators,
and any person or persons, body corporate, or
association in whom any property is vested for
religious, educational, literary, scientific or
charitable purposes.
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