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STANDARD INTERPRETATION GUIDELINE 2019-02 

VALUE ADDED TAX 1991 – VALUE ADDED TAX ON SALE OF A GOING CONCERN 

This Standard Interpretation Guideline (“SIG”) sets out Fiji Revenue and Customs Services’ (“FRCS”) policy 
and operational practice in relation to VAT on sale of a going concern. 

It is issued with the authority of the Chief Executive Officer (CEO) of FRCS. 

Legislative reference in this SIG are the Value Added Tax Act 1991 (“VAT Act”), Tax Administration Act 
2009 (“TAA”) and Income Tax Act 2015 (“Income Tax Act”), unless otherwise stated. 

This SIG will replace Practice Statement No. 38/2016. 

This SIG is in effect from 24th January, 2019 and may need to be reviewed in the event of any relevant 
legislative amendments. 
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EXECUTIVE SUMMARY 

1. A sale of a business as a whole is the sale of a number of assets bundled together. Pursuant to 
section 15 of VAT Act, general principles of VAT would be applicable on transfer of each asset 
according to the rules applicable to that asset – at standard rate, zero rate or to be exempt. 
However, when a sale of a business is treated as Transfer of a Going Concern (“TOGC”), additional 
rules override the basic principles. 
 

2. A TOGC is the sale of a business including assets which is treated as neither a supply of goods nor 
a supply of services for the purposes of VAT Act provided the conditions explained in this SIG are 
satisfied. 
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3. Where the sale of a business is treated as a TOGC, it will be outside the scope of VAT as there is 
neither a supply of goods nor a supply of services. VAT will be chargeable at zero –rate on the sale 
of business in such cases. 

INTRODUCTION 

4. TOGC means transfer of a running business which is capable of being carried on by the purchaser 
as an independent business. Such transfer of business as a whole may comprise of a 
comprehensive transfer of immovable property, movable property, goods, stock, transfer of 
unexecuted orders, transfer of employees, goodwill etc. The assets transferred may be specific to 
the nature of business, therefore, the kind of assets transferred may vary in every TOGC. 
 

5. If the sale of business is categorised as TOGC between one registered person to another registered 
person, the sale will be considered as zero-rated supply in accordance with Schedule 2 – 
Paragraph 8 of VAT Act. Even if only a part of the taxable activity is sold as a going concern, the 
sale can still be treated as a TOGC, and zero rating applies to such a sale, if that taxable activity is 
capable of separate or independent operation. 
 

6. To qualify for zero-rating, a TOGC must be a taxable activity that operates right up to the date of 
settlement between the seller and the buyer. The TOGC functions on a walk out- walk in basis, 
where the buyer replaces the seller and continues with the same business/operations.  
Fundamentally, there is no break (for an unreasonably long period) in operations as the sale 
includes everything necessary to enable the taxable activity to continue operating before and 
after the day of sale. A short period of break or temporary closure after the transfer only to 
facilitate the smooth transfer is permissible. 
 

7. Whether or not a taxable activity or part of a taxable activity is sold or transferred as a going 
concern will depend on the facts of each case. The transfer of an asset which is central to the 
business (e.g. assets, know-how, employees etc. required to continue the operation seamlessly) 
are indicators that a business is sold as a going concern. 
 

8. The purpose of this SIG is to provide a practical guidance on the following matters:   
   

a) explain the essential requirements to consider a sale of business as a TOGC in order to assess 
whether zero-rating applies to the sale of business; and  
 

b) provide CEO’s interpretation of the key provisions and issues ensuring consistency in applying 
zero-rating to a TOGC. 

 

LEGISLATIVE REFERENCE 

9. The definitions of business and business assets for TOGC purpose are referenced from Income Tax 
Act, as follows: 
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“business” includes—   
 

a. trade, commerce, agriculture, manufacture, profession, or vocation, but does not include 
employment;   

b. a venture or concern in the nature of a trade, commerce, agriculture, or manufacture; or   
c. a profit-making undertaking or scheme not covered by paragraphs (a) or (b) 

 
       “assets” includes a capital asset, depreciable asset, intangible asset, or trading   stock; 
 

10. Section 3 of VAT Act explains the term ‘supply’ and sub-section (10) thereof states – 

The disposition of a taxable activity as a going concern shall be deemed to be a supply of goods1 
made in the course or furtherance of the taxable activity.  

11. Therefore, as per Section 3(10) of VAT Act, the transfer of a going concern shall be deemed to be 
a taxable supply carried out in the course or furtherance of a taxable activity and shall be subject 
to VAT under section 15 of the VAT Act. 
 

12. However, if the supply of a taxable activity as a going concern or part of a taxable activity as a 
going concern (if that part can be operated separately), is made to a registered person, it will be 
treated as a zero-rated supply as stipulated under Paragraph 8 of Second Schedule of VAT Act.  
 

Second Schedule – Zero – rated Supplies (Schedule 2)  
 
“A claim for zero-rated supply of goods or services is only allowed under this Schedule provided 
that Chief Executive Officer is satisfied that the export earnings have been remitted to Fiji, with 
respect to the following supplies – 
………………………  
 
8. The supply of a taxable activity as a going concern or part of a taxable activity as a going 
concern where that part is capable of separate operation to a registered person.” 

  
13. Section 4 of VAT Act defines a taxable activity as any activity carried on continuously or regularly 

by any person whether or not for pecuniary profit and involves, or will involve, in whole or in part 
the supply of goods and services to another person for a consideration. It includes any such 
activity carried on in the form of a business, services, trade, manufacture, profession, vocation, 
association, club and the activities of any local authority or public authority.  
 

14. Referring to SIG 2018 – 042, it is noted that the remittance requirement, at a practical level, may 
be excluded due to the nature of the supplies to which they relate to such as paragraph 8 above 
as transaction of such nature does not involve any export earnings. 

 

                                                           
1 Goods - ‘Goods’ as defined under Section 2 of the VAT Act – means all kinds of personal or real property but does not include choses in action or money. 

2 Value Added Tax – Zero – Rating of Exports – Remittance to Fiji  
(https://www.frcs.org.fj/wp-content/uploads/2018/06/SIG-Zero-Rating-Exports.pdf ) 
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CONDITIONS FOR TRANSFER OF A GOING CONCERN 

15. In order for a sale of a business to be treated as a TOGC, certain conditions apply, such conditions 
include: 
 
a) It must be the supply of a taxable activity or part of a taxable activity from one registered 

person to another registered person; 
 

b) If only a part of the business is being transferred, that part must be capable of separate 
operation. However, for the new owner it does not matter whether the transferred business 
will be operated separately from any other businesses that he is already operating;  
 

c) It must include supply of all goods and services necessary for continued operation of the 
taxable activity or part of taxable activity; 
 

d) Both parties must agree in writing (usually in a Sale and Purchase Agreement), on or before 
the date of the TOGC, that the transfer will be treated as transfer of a taxable activity or part 
of a taxable activity as a going concern for the purposes of VAT Act 1991; 
 

e) The business must be a going concern before and immediately after the transfer and that the 
seller carries on or is to carry on the taxable activity until the day of transfer; 
 
Any business which has actually ceased operation before the transfer does not qualify for 
TOGC consideration. However, a short period of break or temporary closure after the transfer 
to facilitate the smooth transfer might be permissible; 
 

f) The TOGC must be for a consideration, it must not be gratuitous; 
 

g) The buyer must use the assets transferred in carrying on the same kind of business as that 
carried on by the seller; 
 

h) The buyer must not carry on the transfer to make exempt supplies and also must not use the 
goods and services involved in TOGC for private use; 
 

i) Both the seller and buyer must be VAT registered. A buyer who is not VAT registered person 
should become one before the transfer of assets in the sale of a going concern; and 
 

j) Intention of the buyer should be to run the business with regularity and a nature of 
permanency. 

16. From the conditions listed above, it can be seen that while considering whether a TOGC qualifies 
as a zero-rating supply, the entire transaction and surrounding circumstances must be looked into 
from a holistic manner, including but not limited to the intention of the parties. 
 
As can be seen in a recent case of United Kingdom (UK) of HMRC v Royal College of Paediatrics 
and Child health and another [2015] UKUT 38 (TCC), the Court while determining whether zero-
rating applies in respect of transfer of a taxable activity, held -  
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"It seems to me that a critical point arising…is that for a transfer to fall into the relevant class there are 
two things which have to be transferred. First of course an asset must be transferred. However, 
something else has to be transferred as well. That further element is referred to variously as a business, 
an undertaking, or an economic activity (or part of such a thing). Merely transferring an asset on its own 
will never be enough to satisfy the test. In order to work out whether the necessary second element has 
been transferred, one needs to look at all the relevant circumstances. The test is one of substance not 
form. The circumstances can include the intentions of the parties." 

Example 1 – Supply of whole of the taxable activity, break in business operations. 

Maria, a VAT registered restaurateur, engaged in running a fine-dining restaurant business, sells 
her entire business (including employees, equipment, appliances, stock, furniture & fittings) to 
David, a VAT-registered restaurateur. David halts the restaurant operations for two weeks to 
process his business licenses and complete administration work prior to starting the restaurant 
under his ownership. 

Will this sale qualify as TOGC? 

CEO’s position: 

This sale will qualify as a TOGC. The conditions considered in treating the sale as a TOGC are 
explained as follows: 

Supply of whole of taxable activity - If Maria had sold the stock and furniture & fittings, 
transferred the employees, but kept the equipment and appliances (goods necessary for 
continued operation), it would not have qualified as a TOGC. Given that the entire restaurant 
business has been transferred, the sale will be considered as TOGC. 

Break in business operations – David discontinued the restaurant business for 2 weeks to obtain 
business license and to address administration issues before starting the restaurant under his 
ownership. A short period of break or temporary closure for a reasonable time after the transfer 
to facilitate a smooth transfer is permissible. Since the break was essential for ensuring a smooth 
business transition, the sale shall be considered as a TOGC. 

Example 2 – Purchaser to use assets in the same kind of business 

Ashok, a VAT registered businessman sells laptops to government/non-government entities. He 
sells his entire business (including all assets, staff, good will) to Nick, a VAT-registered 
businessman engaged in software research and testing. Nick intends to use the laptops for his 
software research and testing business. Will this sale qualify as TOGC? 

CEO’s position: 

Nick purchased Ashok’s business assets however the nature of business of Nick is not the same as 
that of Ashok. Nick wants to use the laptops for software research and testing business, a business 
that is different from that of the seller.  

As Nick, (purchaser) does not use the assets sold to him to carry out or continue with the same 
kind of business as that carried out by Ashok (seller), the sale will not qualify as a TOGC. 
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Example 3 – Voluntary registration by purchaser for TOGC 

Deepika is a non-registered person and is in the process of taking over a business from a friend. 
Despite the takeover, her annual turnover is not expected to exceed the prescribed threshold for 
VAT registration. Can she apply for voluntary registration and can the transfer be treated as 
TOGC? 

CEO’s position:  

Deepika can apply for voluntary registration and if her application is approved under voluntary 
registration, the transfer may be treated as TOGC. The TOGC will be at a zero-rate. Deepika can 
claim input tax on the expenses incurred and will be under an obligation to charge output tax on 
the supplies made after the transfer takes effect. 

Example 4 - Supply part of an enterprise as a going concern.3  

Mac is owner of a large farm, he sub-divided his large farm into 20 smaller farms and sold 15 small 
farms to buyers over a period of 5 years. Can these supplies be treated as TOGC and whether 
zero-rating applies? 

CEO’s position: With the assumption that all other conditions for TOGC have been met, the above 
supplies would qualify for zero rating only if the smaller farms were capable of separate operation. 
However, if Mac separately supplies parts of an enterprise that are not of themselves a TOGC, 
those supplies will not be zero-rated. 

FACTORS DETERMINING A GOING CONCERN 

15. A ‘going concern’ is not defined in the VAT Act and therefore each case will be considered on 
the facts presented. Transfer of assets which are central to the taxable activity are indicators 
that a business is sold as a going concern.  Some of these indicators are listed below:  

 
a. transfer of legal ownership of the premises or right to use the premises – this would be 

indicated in the sale and purchase agreement;   
b. agreement between both parties that the transfer is a going concern - this information 

should either be stated in the sale and purchase agreement or confirmed in writing by the 
parties;  

c. transfer of all assets central to the business etc. such as customer lists, special 
equipment/tools, description of the assets being transferred will normally be given in the 
sale and purchase agreement;  

d. transfer of employees - this information should be available in the sale and purchase 
agreement and verified by visiting the business premises 

                                                           
3 This example is based on illustration given in Paragraph 5.110 of Explanatory Memorandum to Australia’s A New 
Tax System (Good and Services Tax) Act 1999 
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e. transfer of goodwill - even if goodwill is not specifically mentioned, it may be included in 
the transfer of assets.  e.g. there may be an exclusive right to use a vendor’s name or a 
transfer of clientele.  

f. Transfer of business license to enable the smooth continuity of such taxable activity 
without interruptions.  

 
16.  Although the absence of any one or more of these factors does not necessarily mean that the 

sale is not a going concern, the absence of assignments of premises, stock or goodwill is an 
indication that the transaction does not amount to the transfer of a taxable activity as a going 
concern.   

17. In the case of Emerald Holdings Ltd. v. The Commissioner of Inland Revenue Appeal No. 7 of 
2007, where the issues inter alia considered was whether the sale of the property (a hotel 
resort) involved the supply of a taxable activity as a going concern so as to constitute a zero-
rated supply. The Tax Tribunal of Fiji ordered in favour of the Respondent, where it held 
that:  

 
“It is quite clear that the said property was engaged in tourism business and was transferred as a 
going concern. This was not a mere transfer of assets.” 

 
In giving the above judgement, the Tribunal had relied on 1999 CCH New Zealand Good and 
Services Tax Guide4, in determining what is “a going concern”. According to the Guide, a 
going concern involves -  

 
1. The transfer of an actual business activity as opposed to a capital asset structure 
2. The placing of the recipient in the position of being able to conduct the same business as the 

supplier did 
 

“Some of the indicia considered by the Courts in New Zealand include “goodwill”. An express 
assignment of goodwill is strong evidence of a transfer of business, but the absence of such an 
assignment is not conclusive (p 13-440). The intention of the parties, though not decisive is relevant. 
The Courts shall also consider that is it fundamental to the acquisition of a business as a going concern 
that there be a handing over from the vendor to purchaser of current business records and at least 
perusal of financial accounts (p6101). The preservation of the enterprise pending settlement, and the 
transferee’s use of the property are also an important criteria to consider.” 

TOGC SITUATIONS 

18. A TOGC may include the following situations: 
 

a. The business assets of a taxable person is taken over by another taxable person due to 
death or retirement; 

b. A taxable person sells his business or part of his business to another taxable person who 
carried on the business as a going concern; or  

                                                           
4 CCH Guide – page 6,054 
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c. The entity of a business has directly converted from one form to another - for example, a 
partnership becoming a private limited company. 

 

TRANSFER OF BUSINESS THAT DOES NOT COME WITHIN THE SCOPE OF TOGC 

19. There are instances where the transfer of business does not come within the scope of TOGC, 
such as follows: 

 
a. A mere sale or transfer of capital assets 

 
A sale or transfer of capital assets that do not result in the purchaser taking over the business 
of the seller is not a TOGC. 
 

b. Transfer of shares that do not change the entity of a business  
 
A mere transfer of shares from one shareholder to another shareholder or person in a limited 
company does not result in transfer of ownership of the business or its assets as the 
ownership still remains with the business entity. Similarly, TOGC provisions would not be 
applicable to change in the partnership (change of partners) of a firm. 
 

c. A series of immediate consecutive transfers of the same business shall also be outside the 
scope of TOGC as the buyer buys the business not with the intention to run it but to resell it 
further. 

Example 5 – A series of immediate transfer of the same business 

Jone acquired a business from Joey and immediately transferred the business to Joshua. Will 
this be considered as a TOGC? 

CEO’s position: 

In this instance, Jone does not carry out or continue with the business of Joey as he purchased 
the business and immediately transferred it to Joshua, therefore, TOGC conditions have not 
been met. Jone’s purchase from Joey shall be subject to VAT and subsequent transfer of 
business from Jone to Joshua would also attract VAT. 

d. The assets of the part of the business transferred are not directly used by the buyer to make 
supplies but rather used as capital assets of his business. 

Example 6 – Assets transferred are not used as supplies but as capital assets  

A property owner, who is in the business of leasing commercial properties, sold part of his 
business to one of his tenants who then converts the commercial buildings he acquired as his 
personal business offices. 

CEO’s position – The tenant (purchaser) did not use the commercial properties as supplies (as 
in the business of the seller), but converted the property into commercial buildings (capital 
assets) for his own business use. Thus, the sale will not qualify as a TOGC. 
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VAT IMPLICATION UNDER THE TOGC 
 

20. The transfer of a business or part of a business which comes within the scope of TOGC is 
treated as neither a supply of goods nor a supply of services. Thus, VAT at zero rate applies 
on such transfer of business.  

 
21. The seller would be able to claim inputs resulting from the normal day to day operations till 

the point of disposal of the going concern. If a going concern is wholly transferred, then the 
registered seller would be deregistered from VAT.  

 
22. As the going concern has been wholly transferred, section 3(4)5 of the VAT Act would (in 

essence) not apply and a refund of all remaining inputs would be provided. 
 
CONSEQUENCES OF INCORRECTLY TREATING A SALE OF BUSINESS AS A TOGC 

23. If the buyer and seller proceed on the basis that the transfer of assets is a TOGC (and therefore 
no VAT is charged on the transfer) but it is subsequently found not to have been a TOGC: 

a. the supply of the assets will have taken place at the original time of supply 
b. VAT will be due from the seller to FRCS by reference to the nature of assets transferred 
c. the seller must pay any interest and penalties due for late payment of VAT 
d. If the seller recovers the VAT from the buyer, the seller must issue an invoice to the buyer 

These consequences mean that the risk of incorrectly treating the transfer as a TOGC largely fall on 
the seller, except that usually the seller and buyer will have negotiated terms in the contract of sale 
to allocate that risks between them. 

CONSEQUENCES OF NOT TREATING A TOGC AS A TOGC 

24. If a TOGC is not treated as such, the normal VAT rules shall apply. This means that the seller 
would collect VAT at the standard rate from the buyer, and the seller would be able to claim 
inputs as a registered person would normally apply under usual circumstances. Consequently, 
the buyer would pay VAT on the TOGC but he would be able to claim input on the amount 
paid.  

 
Due to the input output mechanism, over the next few taxable periods, the net effect will be 
the same as if it was treated as a TOGC. 

 
25. This underlies the rationale behind zero-rating a TOGC, that is to ensure smooth business 

transaction for both the buyer and the seller. It provides a temporary relief from VAT 
obligations to the buyer and seller which in turn facilitates a seamless business transfer.  

 

                                                           
5 Section 3(4) of VAT Act: If a person ceases to be a registered person, the assets forming part of taxable activity 
shall be deemed to be a supply, where output tax shall be charged on the supplies. 
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PAYMENT OF VAT & BUSINESS RECORDS 

26. The buyer and seller involved in a TOGC are required to seek the CEO’s approval prior to zero-
rating a transaction of sale of business. FRCS may request for the following 
documents/information in order to assess if the sale transaction can be treated as a TOGC.  

 
a. Sale and Purchase Agreement 
b. TIN of Buyer and Seller  
c. Bank Statements 
d. Any other information/document relevant to the sale 

 
27. Where a request is received from a buyer or seller seeking prior approval for zero rating a 

TOGC, FRCS may carry out on-site visit, request for necessary documents and information for 
assessing the request.   

 
28. The CEO will provide a formal written notice, advising on the tax rate that may apply (standard 

rate of 9% or zero rate) based on the information provided in the application. 
 
29. Where it is established at a later date that any of the information was false or the 

arrangement was entered into for the purpose of avoiding tax, the seller will be required to 
pay the VAT that should have been paid, even though no VAT was charged. The total value of 
the supply will be treated as VAT inclusive.  

 
30. If a seller or a buyer enter into scheme to abuse or exploit perceived loopholes of the tax 

system to avoid or evade taxes, the general anti avoidance provisions shall apply on the seller 
or the buyer, as the case may be.  
 

31. Under TOGC, both the seller and the buyer must keep complete records on transferred assets 
for a period of seven (7) years in accordance with section 34 of TAA.  

 

 

For further information and clarification in regard to this SIG, please email us at tipu@frcs.org.fj 
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APPENDIX ONE: LEGISLATION 

 

[VAT Act 1991]  

Section 3 - Meaning of the term ‘Supply’ 

Section 3(4) 

Where a person ceases to be a registered 
person, any goods and services then forming 
part of the assets of a taxable activity carried on 
by that registered person shall be deemed to be 
supplied by that registered person in the course 
of that taxable activity immediately before that 
person ceases to be a registered person, unless 
the taxable activity is carried on by another 
person who, pursuant to Section 28, is deemed 
to be a registered person. 

Section 3 (10) 

The disposition of a taxable activity as a going 
concern shall be deemed to be a supply of goods 
made in the course or furtherance of the taxable 
activity. 

Section 4 - Meaning of the term “taxable 
activity” 

(1) For the purposes of this Act, the term 
“taxable activity” means – 

(a)  any activity which is carried on continuously 
or regularly by any person, whether or not 
for pecuniary profit, and involves or is 
intended to involve, in whole or in part, the 
supply of goods and services to another 
person for a consideration; and includes any 
such activity carried on in the form of a 
business, services, trade, manufacture, 
profession, vocation, association, or club; 
and 

(b) without limiting the generality of paragraph 
(a) of this subsection, the activities of any 
local authority or public authority. 

(2) Anything done in the commencement or 
termination of a taxable activity shall be 
deemed to be carried out in the course or 
furtherance of that taxable activity. 

(3) Notwithstanding anything in subsections 
(1) and (2) of this Section, for the purposes 
of this Act the term “taxable activity” shall 
not include, in relation to any person, - 

(a) any activity carried on essentially as a 
private recreational pursuit or hobby; or 

(b) any employment in terms of Section 2 of 
the Income Tax Act 2015; or 

(c) any activity carried on by a non-profit body, 
other than an activity, which in the opinion 
of the Chief Executive Officer is in 
competition to the disadvantage of any 
taxable activity carried on by any other 
person. 

Section 15 Imposition of tax on supply 
 

(1) Subject to the provisions of this Act, the 
tax shall be charged in accordance with 
the provisions of this Act at the rate of 
9% on the supply (but not including an 
exempt supply) in Fiji of goods and 
services on or after 1 July 1992, by a 
registered person in the course or 
furtherance of a taxable activity carried 
on by that person, by reference to the 
value of that supply. 

(2) Where, but for this subsection, a supply 
of goods and services would be charged 
with tax under subsection (1) of this 
Section, any such supply shall be 
charged at the rate of 0% where that 
supply is a zero-rated supply. 
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Second Schedule     

Zero-rated Supplies [Section 2] 

“A claim for zero-rated supply of 
goods or services is only allowed 
under this Schedule provided that 
Chief Executive Officer is satisfied 
that the export earnings have been 
remitted to Fiji, with respect to the 
following supplies – 

………………………  

8. The supply of a taxable activity as 
a going concern or part of a taxable 
activity as a going concern where 
that part is capable of separate 
operation to a registered person.” 

[Tax Administration Act 2009] 

Section 34 – Accounts and Records  

(1) Every taxpayer must, for the purposes of a 
tax law -  

 
a) maintain in Fiji in English such accounts, 

documents, and records (including in 
electronic format) as may be required 
under the tax law; and  

 
b) subject to subsection (2), retain such 

accounts, documents, for a period of 
not less than 7 years after the end of 
the tax period to which they relate.  

 
(2) A taxpayer may dispense with accounts, 

documents, and records –  
 

a) in the case of a company that has gone 
into liquidation and is finally dissolved 
or a person (other than a company) that 
has ceased carrying on a business, on 
the expiration of 3 months from the 
date on which the person having 
custody of the accounts, documents, 
and records of the company or business 
informs the CEO by registered letter 

that the person proposes to dispense 
with such accounts, documents, and 
records and the CEO does not issue any 
directives with respect to their 
preservation; or  

 
b) in any other case, if, before the end of 

the 7-year period referred to in 
subsection (1)(b), the taxpayer makes 
an application in writing to the CEO 
requesting the approval of the CEO to 
dispense with such accounts, 
documents, and records and the CEO 
agrees to the taxpayer’s request by 
notice in writing to the taxpayer. 
 

[Income Tax Act 2015] 
 
Section 2 Interpretation 
 
In this Act, unless the context otherwise 
requires— 
 
“asset” includes a capital asset, depreciable 
asset, intangible asset, or trading stock; 
 
“business” includes—  

 
a. trade, commerce, agriculture, 

manufacture, profession, or vocation, but 
does not include employment;  

b. a venture or concern in the nature of a 
trade, commerce, agriculture, or 
manufacture; or  

c. a profit-making undertaking or scheme 
not covered by paragraphs (a) or (b); 


