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INTRODUCTION 

1. This statement sets out the practice of the Revenue Collection Division in relation to the general 

anti-avoidance provision in section 101 & 102 of the Income Tax Act 2015. The measures in this 

Part are in addition to other anti-avoidance mechanism in the Act, such as Section 4, Subdivision 

3, Section 59 and Section 62. It is issued with the authority of the Chief Executive Officer of the 

Fiji Islands Revenue and Customs Authority who is also the Commissioner of Inland Revenue. 

 

LEGISLATIVE BASIS 

2. The Income Tax Act 2015 passes by Parliament in November 2015, effective January 1 2016 

created a new Anti-Avoidance Part, section 101 & 102 of Part VII compared to previous 

legislation which was under Miscellaneous – Part XV, Schemes to reduce income tax section 108.  

 

This Part provides the CEO with power to counter avoidance activities of taxpayers. The Part 

includes two specific measures dealing with income splitting and transfer pricing, and a general 

anti-avoidance rule. Ordinarily, the CEO would apply a specific anti-avoidance provision first (if 

relevant) and rely on the general anti-avoidance rules as a measure of last resort. This is 

consistent with the rule of legislative interpretation that the specific applies before the general. 

 

3. Section 4 defines “associate” for the purposes of the Act. The definition is primarily relevant to 

the definition of “employment income” in section 15, and the anti-avoidance rules in Part 8 

 

4. Subdivision 3 provides for the taxation of income derived through a trust. Under a trust 

relationship, the ownership of trust property is split between the trustee (legal owner) and the 

beneficiary (beneficial owner). While the trustee is the legal owner of the property, the trustee 

cannot deal with the property as if it is his or her own property. Instead, the trustee must deal with 

the property for the benefit of the beneficiary or beneficiaries of the trust. The trustee is the legal 

owner of any income arising from the trust property and the beneficiary is the beneficial (or real) 

owner of such income. 

 

 The basic policy for taxing trust income on a current basis is that the beneficiary should be taxed 

 on income to which the beneficiary is entitled and the trustee should be taxed on income that is 

 accumulated in the trust. A trust can be used as a vehicle for income splitting, so it is necessary to 

 include measures to limit the possibility of income splitting. 

 

5. Section 59 applies if there is a change of more than 50% in the underlying ownership of a 

company. A company is subject to tax as an entity separate from its members under the Act. 

“Underlying ownership” is defined in section 2 to mean a membership interest in a company held, 

directly or indirectly through an interposed entity or entities, by an individual or a person not 

ultimately owned by an individual. 

 

 This section is an anti-avoidance measure intended to limit the ability of persons to trade in 

 companies that have accrued losses 

 

6. Section 62 provides for a thin capitalisation rule. 
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EXPLANATION OF SECTIONS 

7. Section 101 deals with income splitting; this section applies when a person attempts to split 

income with another person. When this occurs: 

a. Subsection (1) gives the CEO power to adjust the chargeable income and (if 

necessary) tax credits) of both persons so as to prevent any overall reduction in 

tax payable as a result of the splitting of income.  

 

b. Subsection (2) identifies circumstances when a person is treated as having 

attempted to split income. Circumstance such as: 

i. A person has transferred income either directly or indirectly to another 

person when the reason or one of the reasons for the transfer is to lower 

the total tax payable in respect of the income. 

ii. A person transfers property (including money) either directly or 

indirectly to another person with the result that the other person receives 

or enjoys the income from the property when the reason or one of the 

reasons for the transfer is to lower the total tax payable in respect of the 

income. 

 

c. Subsection (3) obliges the CEO to have regard to any consideration given by the 

transferee for the income, right to income or property in determining whether a 

person is attempting to split income. If the transferee has given for fair market 

consideration for the transfer, this may indicate that the purpose of the 

transaction is not to split income. 

 

8. Section 102 deals with the general rule of anti avoidance. This section provides for a general anti-

avoidance rule, including a rule to counter tax haven use by Fiji residents. 

 

a. Subsection (1) provides that, if the CEO is satisfied that a person has entered into 

a scheme for the sole or dominant purpose of enabling that person (or some other 

person) to obtain a tax benefit in connection with the scheme and the tax benefit 

was in fact obtained, the CEO may determine the tax liability of the person who 

obtained the benefit under the Act as if the scheme had not been entered into or 

carried out. 

 

In determining a person’s tax liability as if the scheme had not been entered into 

or carried out, subsection (1) enables the CEO to “rewrite” a transaction by 

treating particular events as if they did or did not happen and at particular times 

or involving particular third party actions. 

 

b. Subsection (2) is intended to counter tax haven use by Fiji residents. It applies 

when a resident person has entered into a transaction that has the direct or 

indirect effect that income that would otherwise have been derived by the 

resident is derived as foreign-source income of a non-resident entity (partnership, 
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trust or company) connected with a tax haven. “Trust” is defined broadly in 

section 2 and includes an entity, other than a company or partnership, created 

outside Fiji that has legal characteristics substantially similar to those of a trust 

settled or created in Fiji (paragraph (b)). This might include, for example, a 

foundation created in a civil law country that is a tax haven. 

 

Subsection (2) empowers the CEO to make any adjustment to the income and 

foreign tax credit position of the resident so as to reverse the effect of the 

transaction. In particular, the CEO could "look through" the tax haven company 

and treat its income as that of the resident. 

   

c. Subsection (3) obliges the CEO to notify the person whose liability has been 

determined or adjusted under the section by serving an assessment on the person 

to give effect to the determination or adjustment.  

 

d. Subsection (4) provides for a time limit on the making of a determination under 

this section. The CEO must make the determination within 7 [seven] years from 

the last day of the tax year to which the determination relates. This is intended to 

override the normal time limits for amending assessments under TAD. 

 

9. The following are some definition as provided for in subsection (5): 

 

 Term   Definitions 

 Non-resident entity  means a partnership, trust or company that is not a resident 

     person 

 

Scheme includes a course of action and an agreement, arrangement, 

promise, plan, proposal, or undertaking, whether express or 

implied and whether or not enforceable 

 

Tax avoidance scheme any scheme if one of the main purposes of a person in entering 

into the scheme is the avoidance or reduction of any person’s 

liability to tax under this Act 

 

Tax benefit (a) a reduction in a liability to pay tax; 

 (b) a postponement of a liability to pay tax; 

 (c) an entitlement to a refund; 

 (d) an increase in a tax credit; 

 (e) any other advantage arising because of a delay in payment of 

tax; or 

 (f) anything that causes gross income to be exempt income, a 

capital gain to be an exempt capital gain, or a fringe benefit to be 

an exempt fringe benefit 
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Tax haven means a foreign country or part of a foreign country that has— 

 (a) effective tax rates significantly lower than those of Fiji; or 

 (b) laws providing for the secrecy of financial or corporate 

information that facilitate the concealment of the identity of the 

real owner of any income or asset 

 

10. The Anti-avoidance provision applies after the Commissioner has considered 3 points:  

a. Is there a scheme?  

b. Was a tax benefit obtained?  

c. Was the sole or dominant purpose to obtain a tax benefit?  

 

If the answer to all 3 questions is “yes” then the Commissioner may determine that all or part of 

the tax benefit is cancelled, and amend the taxpayer’s assessments accordingly.  

 

 

 

 

APPLICATION OF SECTION TO TAX AVOIDANCE SCHEME 

11. The decision to invoke section 101 & 102 will usually be initiated in the Risk & Compliance  

Division of FIRCA.  The nature of the schemes, which the section seeks to attack,  

requires a thorough investigation to obtain all the documentation and evidence required  

to substantiate the use of section 101 &102 against an appeal by the taxpayer. 

 

12. A suspected scheme detected in other parts of FRCA, such as in the Assessing  

area, should be referred for a full audit prior to making a decision on whether to  

invoke section 101 & 102. A submission from an auditor as to whether section 101 & 102 is to  

be used should be considered by the senior management and the Legal Unit of  

FRCA. The submission must show consideration of the factors as outline in section 101 &102. 

 

13. In the course of considering whether section 108 is to be applied in a particular case,  

reference should be made to overseas case law by searching the various on-line tax  

law databases and services. 

 

 

EXAMPLES OF SCHEMES TO WHICH SECTION APPLIES  

 

14. The overseas experience in combating tax avoidance schemes shows that there is no limit to the 

creativity of tax advisers in devising innovative schemes. This statement cannot therefore give an 

exhaustive list of the types of schemes which section 101 and 102 will be applied to, but the 

following examples involving international transactions give some idea of the intended use of the 

new provisions: 
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Transfer Pricing 

The Taxpayer may be a large multi-national enterprise, which imports goods or commodities into 

Fiji from a related entity overseas. It may inflate the prices of the imports so that profits and therefore 

taxes are minimized in Fiji, and the profits are shifted to an overseas tax jurisdiction with lower or no 

taxes. 

 

Alternatively head office costs such as management fees may be inflated. Recent trends have 

been seen in the case of educational institutions, the overseas parent companies of which charge 

the Fiji company an unrealistically high costs for learning materials and no royalty is payable by 

the Fiji company from which withholding tax would have been payable. 

 

 

Thin Capitalisation 

A foreign company funds its Fiji subsidiary through a high percentage of debt as opposed to 

equity funding which does not reflect the commercial reality of such loans.  The Fiji Company 

then has a large interest payment which it sends to the overseas parent tax free, when it would 

otherwise have been making dividend payment on equity funding. 

 

 

Withholding Tax Avoidance 

A Fiji company wised to repatriate accumulated profits to an offshore parent in a country such as 

Australia where it would have to deduct 20% withholding tax. The shareholders set up a new 

company in a tax haven to acquire the shares of the Fiji Company. The profits are sent to the tax 

haven free of withholding tax. This scheme has been noticed in the garment industry. 

 

Treaty Shopping 

A company which is based in Australia conducts business in Fiji through a local company.  The 

assets and business of the Fiji Company are sold to a British Company (ultimately owned by the 

Australian Company) so that the more favourable definition of the term royalty in the Fiji-UK tax 

treaty will apply rather than the definition in the Fiji-Australia treaty. 

 

 

15. The new section 101 and 102 applies to both local and international transactions. 
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ATTACHMENT A 

 

PART 8—ANTI-AVOIDANCE 

Income splitting 

101.—(1) If a person attempts to split income with another person, the CEO may adjust the chargeable 

income and tax credits of both persons to prevent any reduction in tax payable as a result of the splitting 

of income. 

 

 (2) A person is treated as having attempted to split income when— 

 (a) the person transfers income or the right to income, directly or indirectly, to another person; or 

 (b) the person transfers property, including money, directly or indirectly, to another person with 

 the result that the other person receives or enjoys the income from that property, and the reason or 

 one of the reasons for the transfer is to lower the total tax payable upon the income of the 

 transferor and the transferee. 

 

(3) In determining whether a person attempts to split income, the CEO must consider the value, if any, 

given for the transfer. 

 

Tax avoidance schemes 

102.—(1) Notwithstanding this Act, if the CEO is satisfied that— 

 (a) a tax avoidance scheme has been entered into or carried out; 

 (b) a person has obtained a tax benefit in connection with the tax avoidance scheme; and 

 (c) having regard to the substance of the tax avoidance scheme, it would be concluded that a 

 person or one of the persons, who entered into or carried out the scheme did so for the sole or 

 dominant purpose of enabling the person referred to in paragraph (b) to obtain a tax benefit, 

 the CEO may determine the tax liability of the person who obtained the tax benefit as if the 

 tax avoidance scheme had not been entered into or carried out and can make compensating 

 adjustments to the tax liability of any other person affected by the tax avoidance scheme. 

 

(2) When a resident person has entered into a transaction that directly or indirectly has the effect that 

income is foreign-source income derived through a non-resident entity that is connected to a tax haven, 

the CEO may adjust the income and foreign tax credit position of the resident person to reverse the tax 

effect of the transaction. 

 

(3) If a determination or adjustment is made under this section, the CEO must issue an assessment giving 

effect to the determination or adjustment.  

 

(4) A determination or adjustment under this section must be made within 7 years from the last day of the 

tax year to which the determination or adjustment relates. 

 

(5) In this section— 

“non-resident entity” means a partnership, trust or company that is not a resident person; 
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“scheme” includes a course of action and an agreement, arrangement, promise, plan, proposal, or 

undertaking, whether express or implied and whether or not enforceable; 

 

 “tax avoidance scheme” means any scheme if one of the main purposes of a person in entering into the 

scheme is the avoidance or reduction of any person’s liability to tax under this Act; 

 

“tax benefit” means— 

 (a) a reduction in a liability to pay tax; 

 (b) a postponement of a liability to pay tax; 

 (c) an entitlement to a refund; 

 (d) an increase in a tax credit; 

 (e) any other advantage arising because of a delay in payment of tax; or 

 (f) anything that causes gross income to be exempt income, a capital gain to be an exempt capital 

 gain, or a fringe benefit to be an exempt fringe benefit; 

 

“tax haven” means a foreign country or part of a foreign country that has— 

 (a) effective tax rates significantly lower than those of Fiji; or 

 (b) laws providing for the secrecy of financial or corporate information that facilitate the 

 concealment of the identity of the real owner of any income or asset. 

 

 

 

 

 

 

*****END OF PRACTISING STATEMENT***** 


